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Euthanasia and Physician-Assisted Suicide
in the Democratic World:
A Legal Overview

By Raphael Cohen-Almagor*

This essay addresses the ways that different democracies handle the issue of the right to die
with dignity. The familiar distinction between active and passive euthanasia is discussed as well
as the current legal positions in the Netherlands, Australia, the United States, Switzerland, Bel-
gium, England, France and Canada. This analysis articulates that the movement toward legaliz-
ing euthanasia and physician-assisted suicide (PAS) is growing and that there is more legal
involvement in end-of-life medical decisions.!

I. Introduction

This essay addresses the varied perspectives of different democracies toward euthanasia
and PAS. Furthermore, the current legal positions in the Netherlands, Australia, the United
States, Switzerland, Belgium, England, France and Canada are analyzed.

Some patients may feel that they are about to die or wish to draw their death nearer while
maintaining their dignity. Faced with the deterioration of the functions of their bodies, patients
may find it hard to maintain their dignity. Some of them feel exhausted and no longer wish to
continue their struggle, especially when they are required (so they feel) to use their energies not
only to fight the decaying forces but also against relatives and nursing personnel who may treat
them as either infantile or senile,2 subjects worthy or unworthy of their mercy. The patients’

1. See Lori D. Pritchard Clark, RX: Dosage of Legislative Reform to Accommodate Legalized Physician-Assisted Suicide,
23 CaP. U. L. REV. 689, 702-703 (1994) (stating that “The judiciary is becoming increasingly aware of the con-
stitutionally based rights of patient autonomy and self-determination in the context of right-to-die situations”);
Albert R. Jonsen, Physician-assisted suicide, 18 SEATTLE UNIV. L. REV. 459, 462 (1995) (stating that “In the carly
1990s, Washington, California, and Oregon put the legalization of euthanasia before their voters. All three states
have the initiative process that allows the signatures of a certain number of citizens to place a proposal on the bal-
lot. If the proposal passes in a general election, it becomes law, without action by the elected legislature.”); Bren-
dan A. Thompson, Final Exit: Should the Double Effect Rule Regarding the Legality of Euthanasia in the United
Kingdom Be Laid to Rest?, 33 VAND. ]. TRANSNAT'L L. 1035, 1067 (2000) (claiming that if confusion exists as to
what is permissible under the double effect rule, British courts are likely to hear many more cases in which phy-
sicians refuse to treat patients without approval from the court).

2. See David R. Schanker, Note, Of Suicide Machines, Euthanasia Legislation, and the Health Care Crisis, 68 IND.
L.J. 977, 981-82 (1993) (stating that “Autonomy may be extended to allow cuthanasia where the patient is not
in pain but wishes to die for other reasons: a deterioration in quality of life, the loss of dignity, or the wish not to
burden his family financially with a prolonged hospital or nursing home stay”).

* D. Phil. (Oxon., 1991); Chairperson, Library and Information Studies, University of Haifa; formerly Director,
Medical Ethics Think-tank, The Van Leer Jerusalem Institute (1995-1998).
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motivations and inclinations help us recognize the right to die with dignity.3 A necessary dis-
tinction is that between the right to die with dignity and the process of dignified dying.

II. Active and Passive Euthanasia

Liberals consider first and foremost the rights and interests of the individual.4 It has been
argued that respecting human life permits, and in some cases supports, mercy killing (merciful
treatment that results in death).5 In this context, a distinction has been made between active
and passive euthanasia.® Euthanasia is a Greek term meaning “easy death.”” Active euthanasia
involves prescribing medication or treatments aimed at shortening a person’s life and alleviating
his or her suffering.® The attending physician may do it using a poisonous injection or pre-

3. See David Orentlicher, The Alleged Distinction Between Euthanasia and the Withdrawal of Life-sustaining Trear-
mens: Conceprually Incoberent and Impossible 1o Maintain, 1998 U. 1LL. L. REV. 837 (1998) (arguing thar eutha-
nasia enhances patient welfare and reduces risks of abuse); Clark, supra note 1, at 710 (defining patient
autonomy as “the act of functioning independently without control by others,” and defining patient self-deter-
mination as a “decision according to one’s own mind or will, without outside influence” and claiming both are
necessary in physician-assisted suicide).

4. See Julia Belian, Deference to Doctors in Dusch Euthanasia Law, 10 EMORY INT'L L. REV. 255, 262 (1996) (stating
a Dutch doctor’s duties as having to care for the patient as the patient wishes, to alleviate suffering, and to
improve quality of life as some considerations in determining euthanasia laws); see also Herbert Hendin, M.D.,
The Dutch Experience, 17 Issues L. & Med. 223, 225 (2002) (describing the Dutch as a liberal country and stat-
ing that euthanasia is acceptable in the Netherlands if the patient makes the voluntary request, is suffering
unbearably, and there are no reasonable alternatives); Carl E. Schneider, Rights Discourse and Neonatal Euthana-
sia, 76 CALIE. L. REV, 151, 155 (1988) (discussing neonaral euthanasia and the fact that some parents claim to
have a privacy right to control decisions about their children’s welfare and medical care without governmental
interference).

5. See Kent S. Berk, Mercy Killing and the Slayer Rule: Should the Legislatures Change Something?, 67 TUL. L. REV.
485, 487-500 (1992) (stating that individuals should have the right to die with dignity, should have the choice
to live in pain or die in peace, and that life may not be worth living if it cannot be enjoyed free from pain); Tim-
othy Paul Brooks, Survey of Developments in North Carolina Law, 1987: V. Criminal Law: State v. Forrest: Mercy
Killing and Malice in North Carolina, 66 N.C. L. REV. 1160, 1172 (1988) (stating that when a patient’s life holds
only the prospect of pain and deterioration, the life to be sustained can no longer be “the sort of free and rational
activity that gives us dignity”); Clark, supra note 1, at 715 (detailing the story of a physician-assisted suicide and
the doctor’s desire to challenge the medical profession to rake an in-depth look at end-of-life suffering).

6. See Compassion in Dying v. Washington, 85 F.3d 1440, 1447 (1996) (differentiating between passive euthanasia
as letting death run its course and active cuthanasia as permitting one person to kill another); Maricarmen Jen-
kins, Perstpectives on the Latimer Trial: Moral Judgement and the Case of Robert Latimer, 64 SASK. L. REV. 545,
549-50 (2001) (stating an often-made moral distinction between active and passive euthanasia that while active
cuthanasia is thought 1o be always morally objectionable, passive euthanasia, at least in some cases, is morally
permissible); Antonios P. Tsarouhas, The Case Against Legal Assisted Suicide, 20 OH1O N.U. L. REV. 793 (1994)
(describing active euthanasia as an affirmative action on the part of a physician which accelerates death and pas-
sive euthanasia as an act where the physician prescribes a course of action which hastens the patient’s death).

7. See Jonsen, supra note 1, at 459 (stating the word euthanasia was first used by Francis Bacon in the sixteenth cen-
tury to mean “good” or “happy death”); Schanker, supra note 2, at 981 (noting that “To the ancient Greeks, the
term ex thanatos meant “good or easy death,” in the sense of dying peacefully and with a psychologically bal-
anced state of mind.”); Thompson, supra note 1, at 1038 (stating that the word cuthanasia is derived from two
Greek words meaning good (ex) death (rhanros)).

8. See Jenkins, supra note 6, at 550 (describing active euthanasia as the taking of a person’s life by use of lethal injec-
tion); Schanker, supra note 2, at 983 (noting that “Active euthanasia is the administration of any means intended
to produce death, such as the deliberate injection of 2 lethal dose of morphine.”); Tsarouhas, supra note 6, at 793
(describing active euthanasia as an affirmative action on the part of a physician which accelerates death).

Lo
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scribing large doses of drugs with the intention of cutting short the patient’s life.” Some
describe this action as “killing,”10

FPussive euthanasia (also termed “forgoing life-sustaining treatment”)!! may take two forms:
one is abstention from performing acts that prolong the patient’s life.'2 An example may be
refraining from connecting a patient to a respirator or to a resuscitation machine. The other
form involves discontinuation of actions designed to sustain life. This means withdrawing
machines to which the patient has already been connected.!3

It might be argued thar if PAS is sometimes morally permissible,!4 then active euthanasia
would also sometimes be morally permissible because both are morally equivalent actions.!s

9. See Jenkins, supra note 6, at 550 (using lethal injection as an example of active euthanasia); Schanker, supra note
2, at 983 (utilizing a lethal dose of morphine to illustrate active euthanasia); .ﬂroi_umo:. :%Jh note 1, at 1039
(stating that “Active euthanasia is defined as taking positive steps, which shorten the life of an ill person, usually
by means of administering drugs.”).

10.  See Natalie Abrams, Active and Passive Futhanasia, PHILOSOPHY, 1978, vol. 53 at 257-63; Philip Montague, The
Morality of Active and Passive Euthanasia, ETHICS IN SCI. & MED., 1978, vol. 5 at 39-45; Bruce Jennings, Acrive
Euthanasia and Forgoing Life-Sustaining Treatment: Can We Hold the Line? JOURNAL OF PAIN AND SYMPTOM
MGMT., July 1999, vol. 6, no. 5 at 312-16.

1. See Tsarouhas, supra note 6, at 793-94 (stating that some commentators equate passive cuthanasia with iw.nr.
drawal of medical treatment). See generally Howard Brody, Physician-Assisted Suicide in the Courts: Moral Mwﬁen-
lence, Double Effect, and Clinical Practice, 82 MINN. L. REV. 939 (1998) (using the terms active euthanasia and
withdrawal of life support throughout the article in place of active and passive ncarmsmﬂ.&“ Clark, E.N.Hh note 1, at
692 (stating that another label given for passive euthanasia is “abatement of life-sustaining treatment”).

12, See Clark, supra note 1, at 692-93 (defining passive euthanasia “as the act of withholding or withdrawing :mn,.mcm..
taining treatment in order to allow the death of an individual™); see also Anne Gifford, Comment, A?& \Se:w:&.n
Active Euthanasia and the Art of Dying, 40 UCLA L. REV. 1545, 1546 n.3 (noting that passive ncnrmbmm_m
involves the removing of artificial life support systems such as respirators or simply discontinuing Eo&nﬁ treat-
ments necessary to sustain life); Barney Sneiderman, The Case of Nancy B.: A Criminal Law .§&4 Social we\NQ Per-
spective, | HEALTH L. J. 25, 28-29 (noting that one can distinguish between active and passive cuthanasia by
categorizing one as “killing” and the other as “letting die”).

13.  See Thane Josef Messinger, A Gentle and Easy Death: From Ancient Greece to Beyond QRNEN HEEQ.& a Reasoned
Legal Response to the Societal Dilemma of Euthanasia, 71 DENV. U. L. REV. 175, 180 (1993) (illustrating that pas-
sive euthanasia involves the refusal to make extraordinary efforts to keep a person alive); Andrew L. Plattner, Aus-
tralias Northern Territory: The First Jurisdiction to Legislate Voluntary Euthanasia, and the First to WQRN It 1
DEPAUL J. HEALTH CARE L. 645, 647 n.10 (citing “Euthanasia—The Australian Law in an _Ennsw:o:.»_ Con-
text,” Department of the Patliamentary Library, Research Paper No. 4 1996-97 (Sept. 20, Goe_ available at
hrep://www.aph.gov.au/prs/pubs/rp/97rp4.htm) (defining passive euthanasia occurring when an_nm_ :..n»::nE
is withdrawn or withheld from a patient, not at the request of the patient, in order 1o end the patient’s life).

14.  See Alfred E Conard, Elder Choice, 19 AM. J. L. & MED. 233, 238-39 (1993) (discussing the misery of elders as
a result of a state of extreme debility); see also Charles H. Baron et al., A Model State Act to Authorize 5.5, xnwatm:,
Physician-Assisted Suicide, 33 HARV. ]. ON LEGIS. 1, 4-5 (1996) (stating that assisted suicide is consistent with
the fundamental values underlying the legal and ethical requirements of respect for the rights of those who are
both terminally ill and competent); Note, Physician-Assisted Suicide and the Right 10 Die with }ERJN; 105
HARV. L. REV. 2021, 2024 n.35 (1992) (citing Superintendent of Belchertown State Sch. v. Saikewicz, 370
N.E.2d 417 424 (Mass. 1977)) (stating how there is an increased recognition within the courts regarding the
protections of a patient’s status as a human being).

15.  See Messinger, supra note 13, at 248-49 (discussing the difficulties, in light of current Bn&,n& Rn.r:o_om& in &mw
tinguishing between active and passive euthanasia); see also Baron, supra note 14, at _o. (discussing how ,mrnnn. 15
disagreement amongst the medical community as to whether there is an “imporrant a_m.nR:nnvvn@nn: acaive
euthanasia and physician-assisted suicide); Patrik S. Florencio & Robert H. Keller, End-of-Life Decision Making:
Rethinking the Principles of Fundamental Justice in the Context of Emerging Empirical Data, 7 HEALTH —L N.ww.
254 n.120 (1999) (recognizing that some legal and cthical analysts claim that there is no moral distinction
berween the termination of life-prolonging treatment by active or passive means).

s
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This is the prevalent view in the Netherlands, 16 Undoubtedly the role that the consenting doc-
tors would be expected to play is great and onerous.!” Doctors who agree with this rationale
would argue that while it is true that the doctor’s job is to prolong life, his or her job is also to
prevent suffering and ensure the preservation of human dignity.!8 Sometimes prolonging life
and the preservation of human dignity are mutually exclusive.® For a small minority of
patients, the continuation of living at all costs is not an appealing option.20 These patients
should not be ignored. Medicine and ethics should address their needs. Although not an easy
task, the solution must not be beyond our reach either medically or ethically. That solution

» -

might change the nature of medicine, but the “nature of medicine” is not a static concept;?! it is

16.  See Florencio & Keller, supra note 15, at 240 (noting that the Dutch courts have recognized physician-assisted
suicides and mercy killings); see also Maria T. Celo-Cruz, Aid-in-Dying: Should We Decriminalize Physician-
Assisted Suicide and Physician-Committed Euthanasia?, 18 AM. J.L. & MED. 369, 385 (1992) (stating that there is
the belief that the practice of volunrary active euthanasia in the Netherlands has been inseparable from the
overtly involuntary form); Dr. G. Steven Neeley, The Constirutional Right to Suicide, The Quality of Life, and the
“Slippery-Slope”: An Explicit Reply to Lingering Concerns, 28 AKRON L. REV. 53, 68 (1994) (discussing how the
increased flexibility of the Dutch courts has allowed various forms of euthanasia to be recognized).

17. See Anneute E. Clark, Auronomy and Death, 71 TUL. L. REv. 45, 101-02 (1996) (arguing thar if the physician’s
role is expanded to include performing acts such as euthanasia there would be a loss of trust between the parient
and the doctor which would have a detrimental effect on their relationship); see also Baron, supra note 14, ar 4
(staring that the threats of criminal charges and civil litigation make physicians wary of complying with a
patient’s request for the performance of euthanasia); Messinger, supra note 13, at 202-03 (stating that not only is
there divided opinion within the medical community regarding what role physicians should play regarding
euthanasia, there is also concern amongst the medical community regarding the stigma attached to doctors who
perform such acts).

18.  See Clark, supra note 17, at 101-02 n.277 (citing David Orentlicher, Physician Farticipation in Assisted Suicide,
262 JAMA 1844, 1844 (1989)) (illustrating the tension within the medical community between the right to self-
determination and the perception that performing euthanasia is an assault on the sanctity of life); see alio Baron,
supra note 14, at 4-5 (stating thar assisted suicide is consistent with the fundamental values that guide all health
care decision making, including the promotion of the patients’ well-being and respecting their autonomy);
Clark, supra note 1, at 690 (arguing that historically physicians have been hailed for their life-sustaining efforts;
however, as technology creates even more powerful medicarions, in conjunction with extensive treatment options
thar function to prolong the span of suffering, there comes a point where dignity of the patient should predomi-
nate).

19.  See Edmund D. Pellegrino, Ethics, 265 JAMA 3118, 3118-19 (1991) (noting thar some proponents of assisted
death take the position that it is unjust to allow those who are on life-sustaining treatment to choose death by
refusal of treatment, but to deny that same choice to those not dependent on some form of life support); see also
Conard, supra note 14, at 238-39 (citing John E. Ruark et al., Inisiating and Withdrawing Life Suppors: Principles
and Practice in Adult Medicine, 318 NEW ENG. J. MED. 25, 28 (1988)) (arguing how hopelessly ill patients do
not benefit from medical interventions); Clark, supra note 1, ar 690 (noting that ar some point it is essential for
society 1o elevate quality of life over proliferation of life).

20.  See Sidney H. Wanzer et al., The Physician’s Responsibility Toward Hopelessly Ill Patients: A Second Look, 320 NEw
ENG. J. MED. 844, 84748 (1989) (stating that some patients who are undergoing severe suffering and con-
fronting an unbearable or meaningless existence would have to endure an inhumane dying process without the
complete control of their medical treatment); see also Florencio, supra note 15, at 234 (noting the significant
number of terminally ill patients who receive inadequate management of pain during the course of their illness);
Messinger, supra note 13, ar 226 n.443 (discussing how some terminal ill patients become little more than an
experimental mass, subjected to countless treatments in a hope to sustain life).

1. See Messinger, supra note 13, ar 200~04 (noting that as rapid advancements were made regarding medical tech-
nology both the medical and legal communities perspective changed regarding the issue of cuthanasia); see also
Clark, supra note 17, at 105 n.304 (citing Singer & Mark Siegler, Futhanasia—aA Critique, 322 NEW ENG. J.
MED. 1881, 1881-82 (1990) (noting thar there is 2 changing consensus that physicians believe thar the medical
profession does not adequately fulfill its obligations towards the dying due to complications that result from the
current medications)); Note, supra note 14, ar 2035-38 (discussing how time changes the ethical views of the
medical profession especially in regard to euthanasia).

s bl s -
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in constant flux (see, for instance, the agenda and terminology of the Imvwonz:_n O»HE.MN ._.”n
history of the last thirty years shows that medicine has nrun..mnm m.Bchnw__vM &cn_.ﬂm _”uvn_*.%.on _-
nological developments.23 These same developments make it vomm_En to pro c:m. _rn 5&. ifficule
situations.24 An acrobatic argument that acknowledges Hnwr:o_wm_na_ »a«.\»:nn.m :Hm ._m-:_mmmm
the evolving ethical issues that pose uncomfortable and disturbing questions is unfair to the

community of patients.

I1I. Comparative Law

Active euthanasia is considered a criminal offense in most countries o*.. the Sol.&.wm .:,_.m
Netherlands exhibits the most permissive attitude in this sphere.26 Euthanasia and »ww_mww& sui-
cide have been practiced and tolerated in the Znnr.nlm:&m mna the past twenty Mﬂw_‘wownﬁm
though it remained, until the passage of the euthanasia law, an illegal act under articles an

22, See Marc A. Rodwin, Strains in the Fiduciary Metaphor: Divided N&E.Q.m: N.GSNS..& and O.gwﬁﬂwm W a ﬁ@hﬂhﬁm
. Health Care System, 21 AM. J.L. & MED. 241, 246 (1995) ?S::m thar the I—_u.on»:n M.VMH Mv_:\”m a MNM“.
cian’s obligations); see also Lawrence K. Altman, M.D., The Doctors e,ﬁe.\g b&\w,:m Many ° Nw. Nw as o
Apollo Endures in Medicine, N.Y. TIMES, May 15, 1990, at w Anavrwmﬁﬁm that “[m]any of ¢ nm.omn_ Mv:: _usv.

or moral rules . . . have been modified by laws, judicial decisions, _u_‘omn&_oa& customs m:n_ba.n B.Mhmﬂ”“«ﬁ“ﬁ_

Alan Maynard, Evidence-based Medicine: an Incomplete Method for Informing Trearment Choices, A

Jan. 11, 1997 (concluding thar physicians are taught under the Hippocratic Oath to care for a patient and

enhance his welfare). . e La

23.  See Ellis S. Benson, The Past as a Prologue: A Look at the last 20 years; History of . NNMSEEQ \5&5“494 M“U ! hbm
ORATORY OBSERVER, July 1989, at 27 (finding advances of the 1970s »ﬁa 1980s in _wroSSN me _M_WMH., Rmn .
Henk Have, Medical Technology Assessment and Ethics: \Miﬁm&wﬁ x«.&gm:h Mmm:%mmﬁwzmwnmﬁm%oimmm NWT

ing on how technologies impact the domain of medicine); . f s

WMMWNWM“W«Mnao“ﬁwwmamm?? >ZOIO§OmmU>:.< NEWS, >=m. 2, No.ow, at B6 (noting Hrmﬂr Over H”.wunMMMa
three decades, medicine and health care have seen RBE._SZn _=_”.o<»:o:w and rn.nmw_n.?.o_“m S ... X
research and technological developments are helping our citizens to live longer, healthier lives.”).

24.  See Pamela Elfenbein, Medical Resource Allocation: Rationing and mxa.n.h\ ﬁ,axn.&.nw&:e5|\u.uw~ 1, M_.m_uﬂnv“.;z
. EXECUTIVE, Feb. 1994, at 3 (discussing that technological development imposes arduous decision-making); see

also Ruud %\_nc_nsu Whar Do We Owe the Elderly? Allocating Social and Health Care .anssnn..r. THE HASTINGS
CENTER REP., Mar. 1999, at S (stating that “The power and prestige of nosanvaBQ medicine .r»Mn.nM_.—Bn_no
reside in the search for medical cures and the use of high-technology, acute-care services to extend life. v,. Erom
Normand, Economics, Health, and the Economics of Health, BRIT. MED. J., Unn.. NH:. 1991, at 1572 (stating that
“the need to choose has become a visible feature of the debate about health services”).

25.  See Swiss National Council Debate over Relaxation of Euthanasia Law, NEUE ZUERICHER quczou.‘_&w m.ﬁ.wwo“.\v

. at 25 (reporting that active euthanasia is illegal in Switzerland); Yonhap News Agency, South Korea: A m_ﬂeA H.m

Ethics for Doctors sparks Controversy over Euthanasia, BBC dQOEeSUm ZOZS,OEZO.“ wAc<. Hmwﬂ.wh. NW&O “Mm
thar “All forms of euthanasia . . . are legally forbidden in Korea.”); Caoimhe <cd._sm~ Wifes Mercy Killing Trag M
14 Years Jail Sentence for Criminal Act, THE MIRROR, Feb.1, 2002, at 5 (stating that euthanasia is a crimin:
offense in Ireland).

26.  See Dr. Jeremy Butler, Durch Example a Way of Circumventing Andrew ﬂ&\.z,:.”m .\_#th.w&rgzw >/W”r—.”-“ cmwmwn

. : i i i long history in the Netherlands); see also )

14 uncing that voluntary active euthanasia has a long :

h«hwawwimn} M Euthanasia are Receding, THE GUARDIAN, Sept. 1, Noof@ﬁ 3 ?E“—w Mrma ws..w. Z“w“n_w.nhm

i ia); Sen Gupta, Euthanasia an use of Freedom,
he first country to legalize euthanasia); Arunabha : .

wﬂﬂﬂ“&ﬂ _mw:‘_m H_wwc (saying that the “Netherlands never had legal sanctions, but because of a ‘tolerant

judiciary’ the practice of euthanasia is common among Dutch physicians.”). .

See Gay Alcom, Third of Patients Helped 1o Die: Study, SYONEY MORNING HERALD, Feb. I,.._ 997, at 3 ﬁswﬂnw

that “Voluntary euthanasia has been practiced openly in the Netherlands for two n_mnwmnm. ) _mv\.wnﬂ_nm,unn.r‘

Want to Draw the Line Myself, TIME, Mar. 17, 1997, at 30 (emphasizing that euthanasia is tolerated in the

erlands).

27.
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294 of the Penal Code.2% Several lower court decisions, supported by a Supreme Court decision
and reflected in the policies of regional attorneys general and further promulgated by the Roya
Dutch Medical Association,2? have held that when euthanasia meets a certain set of guidelines,
it may be defended under a plea of force majeure and so is reasonably sure of being subjected to
prosecution.30 The euthanasia law, which was approved by the Dutch Upper House of Parlja.
ment on April 10, 2001,3! places euthanasia and PAS outside the Dutch Penal Code when doc-
tors follow a specified administrative procedure.32 Euthanasia and PAS would be supervised,
not as in the past by the public prosecutor,3? but by a public regional committee consisting of a
doctor, a lawyer, and an ethics expert.34 Doctors must be “convinced” that the patient’s request
is voluntary and well considered3S and that the patient is facing “unremitting and unbearable”
suffering.3¢ Also, the doctor must advise the patient of his or her situation and prospects?” and

28.  See Schanker, supra note 2, at 992 n.85 (stating “He who, on the explicit and serious desire of another person,
deprives him of his life, will be punished with an imprisonment of up to 12 years or a fine in the 5th category
(100,000 guilders)”); see atso id. (noting that article 294 provides for criminal sactions).

29.  See Dutch Medical Association Tries to Clarify Grey Areas on Euthanasia, INT'L HEALTHCARE NEWS, Oct. 1, 1995
(stating that the Royal Durch Medical Association has published a 39-,

page policy document on euthanasia).

30.  See Schanker, supra note 2, at 994 (noting that force majeure was used as a defense and the court found that no
crime has been commirted).

31, See Margaret D Battin, The Least Worst Death (Oxford Univ. Press, 1994), 130-31 (noting that on Apr. 10, 2001,
the Dutch House of Parliament approved a new euthanasia law)

32. See A Dying Law, THE LAWYER, Apr. 29, 2002, at 31 (announcing that “[r]ecent legislative changes in the Neth-
erlands have meant that—albeit under a strice protocol—the Dutch Penal Code now recognizes voluntary eutha-
nasia.”); see also Hiroyasu Goami & Yomiuri Shimbun, No Consensus Yer On Euthanasia, The Daily Yomiuri,
Nov. 3, 1992, at 9 (finding that “courts have established strict, legal guidelines for administering lethal drugs in
cases of euthanasia”); Jos V.M. Welie, Why physicians? Reflections on the Netherlands’ New Euthanasia Law; Perspec-
tive, THE HASTINGS CENTER REPORT, Jan. 1, 2002, ar 42 (reporting that Holland imposes an administrarive
procedure instead of a legal standard on use of euthanasia).

33.  See Belian, supra note 4, at 255 (referring to the Rotterdam decision which stated the rules in performing eutha-
nasia); Melvin 1. Urofsky, fustifying Assisted Suicide: Comments on the Ongoing Debate, 14 NOTRE DAME J.L.
ETHICS & PUB. POL’Y 893, 927 (2000) (noting that the court in Rotterdam set out criteria narrowing the cir-
cumstances when physician-assisted suicide would be allowed). See generally Nurit Lev, Note, The Legalization of
FEuthanasia: The Right to Die or the Duty 1o Die, 19 SUFFOLK TRANSNAT'L L. REV. 297 (1995) (discussing the
rules that the Rotterdam court declared in order to perform cuthanasia).

34.  See Netherlands Planning to Legalize Euthanasia, BUFFALO NEWS, Aug. 11, 1999, ar 1A (noting that physicians
have each case reported to the coroner); Belian, supra note 4, at 255 (mentioning what the docror has to do in
order to perform the euthanasia); Margaret Funk, Note, A Tale of Tiwo Statuses: Development of Euthanasia Legis-
lation in Ausiralia’s Northern Territory and the siase of Oregon, 14 TEMP. INT'L & COMP. L.J. 149 (2000) (refer-
ring to the various rasks the doctor must complete before performing the euthanasia).

35.  See Dutch Legalize Euthanasia, The First Such Nationa! Law, N.Y. TIMES, Apr. 1, 2002, ac 5 (stating that patients
not only have to be facing an interminable suffering, but also must be making a voluntary, well-considered
request to die); Lev, supra note 33, at 297 (stating that the patient’s request for euthanasia must be voluntary and
well-thought-our); Andy Soltis, Duteh Vote 1o Legalize Euthanasia, N.Y. POST, Nov. 29, 2000, at 026

(stating
that the patient’s request must be voluntary and well-considered).

36.  See Anthony Deutsch, Netherlands Legalizes Euthanasia; Measure is the First Passed by a Country, WASH. POST,
Apr. 11, 2001, at A19 (noting that the Netherlands became the “firsc nation to pass a law w:oim:w doctors to end
the life of patients with unbearable terminal ilinesses™); The World; In BriefIThe Netherlands; Law that Permits
Euthanasia Takes Effect, LA. TIMES, Apr. 2, 2002, ar A(1)(4) (stating that euthanasia is permitted if the patient
faces unbearable, interminable suffering); Carol J. Williams, Netherlands Oks Assisted Suicide; Europe: Despite
11th-Hour Protests, Dutch Government Becomes First 20 Fully Legalize Euthanasia. For the Record, L.A. TIMES, Apr.
11, 2001, at A(1)(1) (mentioning that the patient must be experiencing unbearable suffering)

37. Sce Durch Legalize Euthanasia, supra note 35, at A5 (statin

g that the doctor and patient “must be convinced that

there is no other solution™); Lev, supra note 33, at 297 (stating that the doctor must tel] the patient about any
alternatives to cuthanasia).
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nclusion with the patient that there is “no reasonable m:n:..mﬁ?n..:um .m::rn_r

ha firm €0 other independent physician must examine the patient.?” Guidelines also

more, at leas ﬁ_En nsent before incurably sick minors, ages 12 to 16, can request n:ﬁrmzw&m.g

require Pel nom life must be carried out with medically appropriate care and attention. 4!

The e 5 ov: ed to report the death to the municipal pathologist, specifying whether
The physe _mvoimw euthanasia or assisted suicide.42

reac

the cause of deat

. . :.

law establishes 2 legal basis for advance euthanasia declarations via a type of “liv-
b i hanasia in the event they become men-
I” in which competent patients would request euthanasia in

rally Bﬁoaﬁnmnﬂ: t1m _% at phy S r:v~ to
43 ——.—Or—mr mﬂﬁr a statement does no P th a physician hasad

m t! _:GEQWM nrm —0 NH openin to 0:& nTﬂ —;0 p P TO

@n—. orm cu —.—wﬁwm—wu 18 & g O‘ incompetent patients w

had signed such a document.

This law changed the emphasis on who should prove guilt or innocence if the code of

ad
tice is breached.45 Previously, the onus was squarely on the doctors to prove that they h
prac

See Julia Belian Deference to Doctors in Dutch Euthanasia Law, 10 EMORY INT'L L. REV. 255, 256 (1996) (stating
1{4 B

3 in order f thanasia to take place, the patient has to be given alternatives 10 consider); Dutch Legalize
e e v 35, at 5 (noting that the doctor and patient have to be convinced that there are no other
m:lsﬁ,ﬂ“v.:mu MMMN E‘:a 33, at 297 (mentioning that the doctor and the patient must come to the conclu-
MM”-HMH ﬂrn.:" are no reasonable alternatives other than euthanasia). 52297 it

39.  See Funk, supra note 34, at 149 (noting that a second opinion is required); Lev, supra note 33, at

ict i i hanasia can be performed); Carol J. Wil-
ther physician has to examine the patient before eutl 8 :
”.rwn MHH_MHM N_Mnﬂnowmn M MCX: (stating that the patient has to be advised by another doctor besides the one
iams, J
assisting in the suicide). )
40.  See The Netherlands: Bill on Euthanasia and Assisting Suicide in the ZR@ka_ukam.WGW Wr O_M_ ﬂm@«“ﬁ«ﬁ?w%%w&
. i i hild is involved); Tony Sheldon,
ting that parental consent is needed when a minor ¢l 4 fes
mwwmwv‘m”a“w to Uwuea in Euthanasia Cases, BRIT. MED. J., vol. 321 (Dec. 9, 2000) at 1433 (noting the exist
1 i ts involved).
ence of various legal obstacles whenever a minor is invol . N A
41.  See Holland Makes Euthanasia Legal, NEWSDAY (N.Y.}, Apr. 11, 2001, at A22 ?S:Mm that __MM _.Mcmﬁ be nn“mnnunw“v:
. i i ") declaring that the procedure must be done wi f
call ropriate way"}; Lev, supra note 33, at 303 ( ¢ : : ) )
wu.wwww %W&“v:w:wma Legalize Euthanasia, CHI. TRIBUNE, Aug. 11, 1999, at 6N (simply stating that “euthanasia
be ‘carefully carried out™). N N .
42, See Funk, supra note 34, at 149 (noting that a physician’s report is v3<._.mnm by the E::_Q.v.m_ pathologist); N”\mnﬂun
. erlands N».F:E.:w to Legalize Euthanasia, supra note 34, at 1A (explaining that the physician has to repol
death to the pathologist). - -
43.  See Anthony Deutsch, supra note 36, at A19 (describing how the new law allows a m.ncn:ﬁ to nmﬁVan&_w o
. ia, givi i ir discretion when patients become too p
t for euthanasia, giving docrors the right to use their . |
“M“U_wnw_a_ to decide mom nrnwun?nm:r Carol ]. Williams, supra note 36, »n. \.K:C:V (stating rn.:z E:Qn_.w.-mh\wurw
or living wills are allowed to be considered if the patient becomes “too debilitated” to make a judgment); er

7 i ec to perform euthana-
lands Planning to Legalize Euth ia, supra note 34, at 1A (suggesting that mo,nﬂ.oa were fr ‘ ps o enhana:
sia on incompetent patients if the patient had signed a document authorizing the euthanasia w
competent).

44.  See Netherlands Planning to Legalize Euthanasia, supra note 34, at 1A (suggesting ﬂrmm aoﬂo*”m in-_” WH_ Moé ﬂn__ﬂ
form euthanasia on incompetent patients if the patient had signed a .&oﬁ:sn:ﬁ authorizing t n_ME_umn ia while
he was competent); Belian, supra note 4, at 255 (implying that @m:An:S would be v.v_n HM make the ¢ advance
euthanasia declarations); Funk, supra note 34, at 149 (arguing that it would be possible for patients q
cuthanasia in the event they became incompetent). . -
45.  See Netherlands Planning to Legalize Euthanasia, supra note 34, at 1A e:_.v_i:m that since ”_rn m%nwx _Wom_‘zmﬂ_ﬂumm
by 2 public regional committee, it is the committce who will be Rmvosmﬁ_w 4*.9 w.3<_=m m M—” wmn oc! O e
the guidelines); Belian, supra note 4, at 255 (stating what the Rmvosm_?_.:_n.m will be of the actors g
committee in performing euthanasia); Funk, supra note 34, at 149 (mentioning how the committee
vise the doctor in performing the cuthanasia).
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followed the guidelines and were therefore innocent of any offence.4 However, the new law
shifts the responsibility for proving guilt to the regional commitrees.

Australia also allows for euthanasia and PAS for certain types of patients. On May 25,
1995, the Legislative Assembly of the Northern Territory passed the Northern Territory Rights
of the Terminally Ill Act 199547 (the “Act”) allowing terminally ill patients to commit suicide
with a doctor’s help.48 The legislation, applied only in the Northern Territory,49 enabled a ter-
minally ill Australian adult, experiencing “unacceptable” pain, to be examined by a qualified
physician to determine whether the patient could be cured.50 The Act required confirming
examinations by two other independent physicians, one specializing in treating terminal illness
and the other a qualified psychiatrist,5! to confirm that the patient is terminally ill and not clin-
ically depressed.52 After considering the advice of the consultants, medical assistance to die
could not take place if there were palliative care options “reasonably available to the patient to
alleviate the patient’s pain and suffering to levels acceptable to the patient.”3

The Act also included provisions intended to ensure that the patient was making an
informed choice.54 The doctor had to have informed the patient of the nature of the illness, its
likely course and the medical procedures available.55 Upon having the pertinent information,
the patient could indicate that he or she wishes to end his or her life.56 The doctor had to be
satisfied thar the patient had considered the possible implications of the decision for his or her
family,57 and thar the decision had been made freely, voluntarily and after due consideration, 58

46.  See Julia Belian, supra note 4, ar 260 (1996) (stating that the panel would decide whether to prosecute the doc-
tor); Netherlands Planning ro Legalize Euthanasia, BUFFALO NEWS, Aug. 11, 1999, ar 1A ?:n::.o:msm how the
panel can recommend prosecution if it thinks that the doctor has not followed the guidelines); Marlise Simons,
Dutch Becoming First Nation 1o Legalize Assisted Suicide, NY. TIMES, Nov. 29, 2000, at A3 aan:mu:—m how the
physicians will remain accountable for their actions to a panel of their peers).

47. Sec Funk, supra note 34, at 154 (stating that the legislation passed by the Northern Territory of Australia, the
Rights of the Terminally Il Act, was enacted in 1995); David A. Pratt, Too Many Physicians: Physician-Assisted
Suicide Afier Glucksberb/Quill, 9 AL, L.J. SCl. & TECH. 161, 183 (1999) (discussing that the Northern Terricory
passed the Act on May 25, 1995); Plactner, supra note 13, at 645 (declaring that the legislature for the Northern
Territory of Australia enacted the Rights of the Terminally Ill Act on May 25, 1995).

48.  See Rights of the Terminally Ill Acr (1995) (N. Terr. Austl. Laws), available ar rﬂ?\\Eii.a,mo<.u=\_»=~\v»~:».
Bn:H\Q:::::nom\qo:m\aoacm‘vmm (hereinafter “RTI Act”).

49.  SeeJohn 1. Fleming, Deash, Dying, and Futhanasia: Australia Versus the Northern Territory, 15 ISSUES L. & MED.
291, 295 (2000) ABn:ao:m:m that the legislation would not apply to the rest of Australia); Funk,
at 157 (stating thar the Northern Territory of Australia passed the 1995 bjll it

volition); Plartner, supra note 13, at 645 (implying chat the legislation only applied in the Northern Territory).
50.  SeeRTIAct§ 4.

51 Id at§ 7(1)(b).
52. Mda§7.

53. Id at§8.

54. Idat§ 7(1)e)-(g).
55. I ac§ 7(1)(e).
56. M. ac § 7Q1)(f).
57. I at§ 7(1)(g).
58. Idac§7.
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- S . 59 First
The Act provided for a nine-day “cooling off” period comprised of gcm mn»mnm.m m:.mm
T L S
seven days had to elapse between the initial request and the m_m:_:_Mmow:mWn nn:nw _nﬂa of reque :
idi i i ife.6” Second, the signing o
viding assistance to terminate li
and a further 48 hours before pro : one Sgning of
i 61 If the patient was physically unable to sig
i d by two doctors.¢! If the p
the certificate had to be witnesse  pa ple to sign
he certificate, a person other than the doctors and psychiatrist referred to, aw<ro was at least
vears Id Wm ign it on behalf of the patient.52 The person could not be likely to receive any
ign i . ‘ \
imancial benefit i i benefit if he or she would in fact
i s death, and forfeited any benefi
financial benefit from the patient’s , : . 4
1 i Id rescind at any time and in any
ived it.63 The statute provided that the patient coul an
have received it. e he p . scind : Y
manner,% and the physician was under no obligation to assist suicide.S5 If the physician mro
: ibi a
to comply with the parient’s request, death could be hastened by prescribing o_,&?..nv.»::m
i - inistration, or administering
i to the patient for self-administration,
lethal substance, giving the substance . : "
the lethal substance to the patient.56 The doctor had to remain present until the death of

patient.57

The legislation became operative in July 1996,%8 and in the mo“_os\:n__m i“m Bo:@.; mowm
i ! ilip Nitschke under the provisions
i h ested to die received help from Dr. Philip | :
M”_M_nﬁw QW%orMnMW was annulled in March 1997, when federal v»_‘rwannﬁw:wwm|vw Ww Mm”nm
to 34 /.Sﬂr one abstention—passed the Commonwealth Euthanasia Laws Bill 1996. at

59.  Id at§7(1)().

60. Idat§7.

61 Id at§ 7(1)()-(k).
62. Id at$9.

63. Id

64. Id at§10.

65. Id. at§7(1)(0). . o o
i i “assist” ician chooses to comply with a patient’s request fo
6 \&,.42 . Emms_ﬁm nrnnw—”b“m:”n ”Mww" MMMMM“M””“—MN”E different imwmvnrn doctor could v,namo:: the
asised m.Ew nv.> MJ}L:&M&|&.N Australian Law in an International Context, Parliament of Australia, U.Nv»:M
n:ﬁrmswm_w*wv .qmmﬁ_. eSn‘”:u » Library, Research Paper No. 4 1996-97 (1996}, ar rﬂ?:iﬁi.mwr.wosw:.\: B_N
Bnnﬂ\o\”owm\wnu_\wua 4 —NB (last visited Sept. 10, 2002) {mentioning that the doctor could w&”__“ﬂnﬁ ”L:M
W_“rw_nmwcvwnm:nn to ﬂrm _”.vm:oE himself or the doctor could give the patient the lethal substance and allow
atient to take the substance on his own). . . . -
67 MR RT1 Act § 7; Simon Chesterman, Last Rights: Euthanasia, the Sanctity of Life, ”MM M“:A NHM”\aS hgmﬂ\”\._“nn@&onnoa
. and the Norshern Territory of Australia, 47 INT'L & COMP. L.Q. 362, 386-87 ( ) M : m:o:i " Socor
must remain with the v.w.:nzﬂ until the patient dies); Plattner, supra note 13, at 647-48 (me: g
r cannot leave the patient until the patient dies). N .
68 ““n”_‘w L. Manzione, M There a Right to Die?: A Comparative MR&\ of Three ha:wnﬂh gﬂa?ﬂmﬂ. \Mm«MHW—MMH
X : . 30 GA. J. INT'L & COMP. L. 443, 451 (2002) (discussing how the Zo_a.n.:u\< nM W.Qd.&qm o
mahumhwﬂ“ﬁmrn to die in 1996 by enacting the RTT Act); \.r;mané L. Plattner, mﬂﬂﬂﬂ\.ﬂh EMMS«.H L e
N..W: Jurisdiction to Legislate Voluntary Euthanasia, m.:& the First to Repeal Nm. 1DE " :omn o e84 et
645 (1997) (stating that the RTI Act became effective on July 1, G@SM mmwwuw:\n R
the effective dates of the RTI Act 1995 are from July 1, 1996, to Mar. 24, - R
i ra note 68, at 464 (stating that Dr. Nitschke is allegedly responsible for assisting ind c deaths
09 See Mamaione. up 1 :mnw.arn Northern Territory’s RTI Act); Plattner, supra note 13, at 650 (mentioni WA
ofar _m»w. m_M:- P mcsr t for all four of the Northern Territory assisted suicides); mnnnnms A Hroavmo?h .“.R.
U.r Z:un.r n&imw&,vﬂmowu:&n Effect Rule Regarding the Legality of Euthanasia in the QE“.S\ Kingdom be Laid t0
MMM\ %wd\»ﬂmxu mwn».zmz\ﬁ.r L. 1035, 1038 (2000) (noting that all four people who died under the law were
patients of Dr. Nitschke). . i
i . 8 in Isracl on Nov. 4, 1998) (stating that the promulg;
70 See Where \?h& ﬁ“\ .,”M.mﬂ”thMMMﬂMWHMMnHOﬁ_.m.wn Northern Territory Act); see also Pratt, supra note A.\a_muﬂa
o mfrnn_._nm“mﬁrn «M&na—_ Parliament of Australia overrode the RTI Act 1995); Plattner, supra note 13, at
Mwwnmqmm”nwm ”r” Commonwealth Parliament repealed the Northern Territories Act by four votes).
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measure effectively prohibits Australian territories from enacting legislation that permits “the
form of intentional killing of another called euthanasia . . . or the assisting of a person to termi-
nate his or her life,””! but allows the making of laws regarding the withdrawal or withholding
of life-sustaining treatment and the provision of palliative care to the dying,”2 provided these
do not sanction the intentional killing of the patient.”3 After Federal Parliament overturned the
Northern Territory’s euthanasia law,74 Dr. Philip Nitschke revealed that he had helped 15
patients, including some from the Northern Territory, to end their lives.?s

In the United States, attempts made in 1988-1992 in the states of Washington”¢ and Cal-
ifornia” to pass laws recognizing the possibility of active euthanasia were unsuccessful.7 In a
1998 referendum,” Michigan voters overwhelmingly (70 percent to 30 percent) rejected the

71, See Patrick Quirk, Euth, 1a in the Com Ith of Australia, 13 ISSUES L. & MED. 425, 434 (1998) (explain-
ing that the Euthanasia Laws Bill was introduced to remove euthanasia from the Northern Territories legislative
power); Pratg, supra note 47, at 183 (noting thar the Euthanasia Laws Bill does not prohibit Australian territories
from enacting legislation that permits euthanasia); Plattner, supra note 13, at 651 (stating that thanks to the
Euthanasia Laws Bill che authority to grant euthanasia is no longer in the hands of Australian legislatures).

72. Ser Euthanasia Laws Act 1997, No. 17, 1997 (Austl.) available ar htep://scaleplus.law.gov.au/ (regarding the pro-
hibition of “a form of intentional killing called euthanasia” but retaining the withdrawal of life-sustaining treat-
ment); Funk, supra note 34, at 163-64 (noting that terminally ill patients are entitled to a limited form of relief
short of intentional killing); Manzione, supra note 68, at 452 (inferring that euthanasia is a form of active physi-
cian-assisted suicide; withdrawal of life supporr or palliative care is not).

73.  See HELGA KUHSE, “From Intention to Consent,” in MARGARET P BATTIN, ROSAMOND RHODES & ANITA SiL-
VERS (EDS.), PHYSICIAN ASSISTED SUICIDE (Routledge 1998), at 252 (comparing the intentional killing with
other methods of alleviating pain or discomfort).

74, See Andrew Trew, Regulating Life and Death: The Modificarion and Commodification of Nature, 29 U. TOL. L.
REV. 271, 305 (1998) (stating that the Northern Territories’ RTI Act 1995 was declared unconstitutional); Pratt,
supra note 47, at 183-84 (explaining that the unconstitutionality was decided by the Parliament of the Com-

monwealth of Australia); Plattner, supra note 13, at 651 (dealing with the allegations of the unconstitutionality
of the Northern Territories’” Act).

75.  See Darren Gray, Doctor: [ helped 15 patients die, THE AGE (Melbourne), Nov. 27, 1998 (noting that Dr. Philip
Nitschke helped 15 patients to end their lives); Chris Ryan, Right-to-die bill pleases doctor, THE AGE (Mel-
bourne), Jul. 11, 1997 (describing the attitudes of some physicians regarding legistation permitting certain forms
of cuthanasia). See generally H. Kuhse et al., End-of-Life Decisions in Australian Medical Practice, 166 MED. J. OF
AUs. 191-96 (1997) (discussing further deliberation on end-of-life practice).

76.  See Initiative for Death with Dignity, Washington Initiative No. 119 (1991) (noting that, to date, the United
States has been unsuccessful in enacting laws permitting active euthanasia); Ultimate Pro-Life Resource List,
Euthanasia in America, available ar heep:/ Frww.prolifeinfo.org/fact12.html (stating that the referendum attempts
in Washingron have failed); see also International Task Force on Euthanasia and Assisted Suicide (IAETF) Update
(noting thar the efforts of some states to pass legislation which permits active euthanasia were unsuccessful),
available at rz?\\éiﬁm:R-:m:o:&Sm_nmoqnnbnm::mK&:‘: (last visited Sept. 10, 2002).

77.  See The California Death with Dignity Act, California Proposition No. 161 (1992) (illustrating the need for a
physician-assisted suicide); Manzione, supra note 68, at 455 (stating that the referendum attempts in California
have failed); see also IAETF, supra note 76 (noting the state of California, despite its numerous efforts, has failed
to legalize physician-assisted suicide).

78.  See Manzione, supra note 68, at 455 (emphasizing that repeated attempts through initiatives in both California
and Washington have failed); Ultimate Pro-Life Resource List, supra note 76 (recounting the attempts of some

states to enact legislation legalizing physician-assisted suicide); see also IAETE supra note 76 (describing the lack
of success of some states to enact laws permitting euthanasia)

79.  Sec Manzione, supra note 68, at 456-57 (stating that Michigan held a referendum concerning physician-assisted
suicide in 1998).
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legalization of physician-assisted suicide,* and in November 2000, Maine voters did the
same,8! failing to pass the ballot measure to legalize PAS by a narrow 51 percent to 49 per-
cent.82 In November 1994, voters in Oregon approved the first >Bn.:nm._= law m_m,oi_nm aonnoum
to hasten death for the terminally ill.8% The Oregon Death with U.m:_Q Act ( Onamo:. Act”)
was designed to protect the following interests of the patients: avoiding unnecessary pain m:m
suffering;8 preserving and enhancing the right of competent adults to make their own critical

>

isi idi i icides in a less
health care decisions;®5 avoiding tragic cases of attempted or successful su e

. stating that the vote resulted in an overwhelming rejection in Michigan, with 71 percent not wm<o::m
80. Mﬂvﬂmhwm%minmwminaar see also State Denies Proposal B, THE MICHIGAN UZ.:. Nov. 4, H_wwmmmm\ﬁmmvk at
r:v“\\g.v:v,:::nrhm:\mm:i_oom\zoi_Toa.ow\:nim\:nimm&ﬂ—:_ :.pﬂ <_m_.ﬁ.m Sept. 11, WA 1.v_n mww\".:ww
that the state of Michigan attempted o legislate in the area omvrvﬁn_w:\.s&_ﬂn@ m:_n_mwv“ Gregory K. Pi n.r R.\\
igans Proposal B for Assisted Suicide Rejected, Southern Cross w_o,.mﬁr_nm Institute  (SCBI), at _an.
iii.v:v.c::nrha:\&mzw\Som\so<:_.oa.ow\sniu\:oimm.rni_ awb. visited Sept. 11, 2002) (noting that a
proposed attempt to legalize euthanasia in the state of Michigan was rejected).

81. See Penney Lewis, Rights Discourse and Assisted Suicide, 27 AM. :LH & MED. 45, 58 n.10 Goo.: (noting that
Maine had rejected physician-assisted suicide in its own Rmﬂn:&c& in Nov. 2000); see WNS Z»:N_.osn.ahww% note
68, at 45657 (noting that a proposed attempt to legalize euthanasia in the state .omz,v_:n was rejecte v._ nnmo-v
Death with Dignity Act, Oregon State Statutes, Model State Act, Longwood University, ar htp:/ fwww.lwe.edu
administrative/library/suic.htm (last visited Sepe. 11, 2002).

82. See Tim Christie, Voters in Maine Reject Assisted-Suicide Law, THE Wmo_m%mw.Oc?wU (Eugene, OR.N%ZOMC_OAHW
2000); see alse Manzione, supra note 68, at 45657 (stating that the -nwc_ﬁ o?.rw Maine referendum o . roW. (
was a narrow 51 percent to 49 percent decision against vrw&nmm:‘&u_mmoﬂ suicide); O-nmo:.Un»nr wit M_WM_Q
Act, supra note 81 (stating that a proposed attempt to legalize cuthanasia in the state of Maine was rejected by a
very narrow margin).

83.  See Carol A. Pratt, Efforss to Legalize Physician-Assisted Suicide in New York, Washington and Oregon: A .QS“H:
Benween Judicial and Initiative Approaches—Who Should Decide?, wu. OR _!. wm< 1027, _.oww (1998) Mmo:nw.m t mm
Oregon was the first state to pass a statute legalizing physician-assisted mc_,nan,s ,>=_n:nmr see hN.S. E_Jn _:_M o
the Issue, Death with Dignity National Center, at r:v“\\Eéé.aS}i.:rm._m:_Q.Em:nmo:annw\:Bn _.=n~.$a=
(asserting that the law legalizing EQ&Q»:.&&S& suicide was the first of its kind _: the world); Oregon’s .nw.
sure 16, The Hemlock Society USA, at rEu”\\iii.rnE_cnw.onmEmunhrﬂi_ .cwmn visited Sept. 11, 2002) (stating
that the state of Oregon was a pioneer in the area of 2 physician-assisted suicide).

84.  See Or. Rev. Stat. § 127.805 (2001) (providing in pertinent part, “(1) >= adult ﬁ...o is capable, isa MnmanE of
Oregon, and has been determined by the attending physician and no:.mc_:sm physician to be suffering from M.RT
minal disease, and who has voluntarily expressed his or her wish to m,ﬁ_ may make a written request mo-. ﬂnO_M—m.
tion for the purposc of ending his or her life in a humane and dignified manner in unnoam_wbnn E_NW °
127.800 to 127.897"); see also Barbara Coombs Lee, Testimony Before The Q.mu QSEN m&%iii«« OM . e Mym
stiturion Concerning The Legality OFf Assisted Suicide (Apr. 29, 1996) (explaining that m._<_A= m:_m—wﬂv oz_“—H e
“Oregon Right to Die” following the suicide of his wife, who had suffered ﬂr_,o:mm excruciating vE:w roug| HMM..
by a terminal heart condition), available at r:v“\\mcm.mVn.nm::\_nn.r::_ (last Ba.&m& Jul. _... .Nmowv. wnwwnuu.-_ﬂwn%_\
Death with Dignity National Center: Missions, Principles, ?owBEm. €8<_m:...m Q.z: [i] a termin nMn_m_
patient’s suffering becomes intolerable despite unrestricted efforts w© palliate, the situation noswa:.:w.nh.w m o_n )
emergency and requires a compassionate medical response”), available ar <hup://www.deathwithdignity.org,
about/mission.htm> (last visited Oct. 1, 2002). Cheon

I Report on Oregon’s Death with Dignity Act (noting that approximately 85 percent of the

" w“ﬂmmmﬂqﬂr”bhm in %Rmo: uman_‘m:.mnmzsm 2 lethal dose of medication berween 1998 and 2001 mﬁmﬂ\nﬂ.nwu%wwm
of autonomy was a principal factor in their decision), available ar r:v.”\.\iés.or&._..rﬂmmn.on.:m .n\“m p e
index.htm (last modified Sept. 25, 2002); see also Daniel Avila, Assisted Suicide and .{Nm Inalienable Right © n.m
16 IsSUES L. & MED. 111, 119 (Fall 2000) (noting that Jack Kevorkian's _un,ao:& philosophy espouses a vM,:“ﬁ
personal autonomy from government when harm is merely directed at T.an_? m:omr»:m W.._Anrg\.&\w "
Public Law and Policy Issues: Giving the Disabled and Terminally Il a Voice: Mandating Mediation for o
cian-Assisted Suicide, Withdrawal of Life Support, or Life-Sustaining Treatment wS:aF 20 I>Zr.~2m J. Pus. n.r -
POL’Y 373, 377 (Spring 1999) (discussing the role of mediation as a check against external coercive pressures
may plague a rerminally ill patient considering suicide).
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humane and dignified manner;# protecting “the terminally ill and their loved ones™ from
financial hardships they wish to avoid;#” and protecting “the terminally ill and their loved ones
from unwanted intrusions into their personal affairs” by law enforcement officers and others.88

In 1994, the Oregon law was narrowly approved (51 percent to 49 percent) by a vote of
state residents,®? but was promptly put on hold amid great legal wrangling.?® Two days before
the Death with Dignity Act was to take effect, a lawsuit was filed by a group of physicians, res-
idential care facilities, and terminally ill Oregon residents challenging the Act on constitutional
grounds.”! The federal district court granted a temporary injunction and eight months later
struck down the Oregon Act on equal protection grounds.??

86. ,wwm Lewis, supra note 81, at 58 (noting how suicide may be viewed as a fundamental right rooted in human dig-
nity); see alse Dinitia Smith, Evolving Answers to the Why of Suicide; Is It a Medical Problem? A Moral or Social
Failure? An Assertion of Freedom?, N.Y. TIMES, July 31, 1999, at B9 (stating that suicide can be construed by
some 1o be a consequence of failed personal relationships, which leaves a mark of shame on the families of those
who take their lives). See generally Linda Chaver, A Teenager Shows Us How 1o Die With Dignity, CHI. TRIB., July
2, 1997, at 19 (providing that advocates of assisted suicide explain that terminally ill vmanza.@ﬁ: dying in the
comfort of family rather than dying alonc).

87.  See Daryl J. Miller, Comment, Legal Killing: The Imminent Legalization of a Physicians Affirmative Aid-in-Dying,
34 SANTA CLAKA L. REV. 663, 692 (1994) (stating that terminally ill patients may want to relieve families from
financial strain due to funds allocated to terminal care); see also Symposium, Last Rights? Confronting Physician-
Assisted Suicide in Law and Society: Legal Liturgies on Physician-Assisted Suicide, 26 STETSON L. REV. 481, 498
.E.Mwsﬁﬁv;o@ (noting that terminally ill patients worked for life to amass funds simply to pour them into med-
ical care).

88.  See Washingron v. Glucksberg, 521 U.S. 702, 732 (1997} (holding that Washington’s ban on assisted suicide did
not violate the Due Process Clause); see also William J. Tarnow, Recognizing a Fundamental Liberty Interest Pro-
tecting the Right to Die: An Analysis of Statures Which Criminalize or Legalize Physician-Assisted Suicide, 4 ELDER
L.J. 407, 424 (Fall 1996) (maintaining that the right to privacy from government intrusion has been advanced as
an argument for allowing assisted-suicide, but with mixed results). See generalfy Krischer v. Mclver, 697 So. 2d 97
(1997) (holding that Florida’s assisted-suicide starute was constitutionally valid and that it was the legislature’s
role to allow doctors to administer lethal drugs).

89.  See Mark O’Keefe, Assisted-suicide measure survives, THE OREGONIAN, Nov. 10, 1994, ar Al (noting that the
state’s Democratic party and the moderate wing of the Oregon Republican party supported Measure 16); Patrick
M . ﬂ::m:u Jr., Note, Regulating Death: Oregon’s Death with Dignity Act and the Legalization of Physician-Assisted
Suicide, 86 GEO. LJ. 725, 727-28 (Jan. 1998) (explaining the setbacks of the opponents to the ballor); see also
?wn,r supra note 83, at 1082 (noting that the key difference between the Oregon initiative and similar efforts in
California and Washington was that the Oregon physician was not hastening the patient’s death, as the auton-
omy lay with the patient).

90.  See Meredith Adams, Oregonians Still Debaring Assisted-Sutcide Law, CHI. TRIB., Dec. 8, 1994, at 33 (noting that
despite the passing of Measure 16, there was ardent backlash from the Roman Catholic establishmenr and state
doctors struggling with ethical considerations); Brad Knickerbocker, Assisted-Suicide Law In Oregon Stirs
National Discontent, CHRISTIAN SCI. MONITOR, Dec. 12, 1994, ar 3 (describing how the day before the act was
to take effect, some doctors, patients, nursing home operators, and right-to-life advocates protested by filing a
suit in federal district court). See generally Constirutional Law and Civil Rights Symposium, Pars II: The Right to
Die: Death with Dignity in America, 68 Miss. L.J. 407 (Winter 1998) (discussing the Nartional Right to Life
.Oo::.:m:nnw (NRLC) decision 1o seek a restraining order from a “predictably conservative” federal district judge
in Eugene, Florida).

91, See H.\nn v. Oregon, 869 F. Supp. 1491, 1493 (D. Ore. 1994) (providing that the plaintiffs claimed that Measure
ﬂ.m violared the Equal Protection and Due Process Clauses of the Fourteenth Amendment, the First Amendment
rights of freedom to exercise religion and of association, and the Americans with Disabilities Act).

92, Seeid. at 1498 (concluding that Measure 16 violates the Equal Protection Clause of the Constitution because it
makes no distinction berween terminally ill patients who are competent, incompetent, unduly influenced, or
Srw are abused when they wish to commit suicide, thereby irrationally depriving the terminally ill of safeguards
against suicide which the non-terminally ill enjoy). Bur see Baron, supra note 14, at 14-16 (noting that the Ore-
gon Act was declared unconstitutional under the Equal Protection Clause in federal district court and was on

appeal 1o the U.S. Court of Appeals for the Ninth Circuit).
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This decision was subsequently vacated for procedural reasons,”* remanding the judgment
of the district court for lack of jurisdiction. Then, in 1997, the state’s voters backed the law
again,® this time by a decisive margin of 60 percent to 40 percent.%

The Oregon Act is a significant step toward establishing a patient’s right to autonomy and
choice in deciding end-of-life issues.”” The findings of the Oregon Health Division portray the
people opting for assisted suicide as well-educated,” well-insured.”” often in hospice care,100

93.  See Henry Weinstein, Aided-Suicide Law Clears Cours Hurdle: Ruling: Federal Panel Rejects Challenge to Oregon
Measure that Allows Doctors to Help Patients, L.A. TIMES, Feb. 28, 1997, at A3 (noting that the U.S. Ninth Cir-
cuit Court of Appeals in San Francisco rejected the lawsuit which chalienged Oregon’s Death with Dignity Act
because the individuals and organizations bringing suit lacked standing).

94.  See Lee v. Oregon, 107 F3d 1382, 1392 (9th Cir. 1997) (holding that the federal courts did not have jurisdiction
w© hear the plaintiff’s claims because of standing and ripeness defects); see also id. at 1386 (stating that “Plaintiffs
have failed to allege a concrete and particularized injury in the first instance™).

95.  See generally William A. Lund, What’s in a Name? The Bastle over Ballot Titles in Oregon, 34 WILLAMETTE L. REV.
143, 145 (Winter 1998) (noting that prior to the vote, controversy erupted berween Oregon’'s Democratic gover-
nor and Republican-led legislature over how to title the ballot for Measure 51); Kim Murphy, Voters in Oregon
Soundly Endorse Assisted Suicide, L.A. TIMES, Nov. 5, 1997, at Al (stating how officials said that the repeal effort
involved the highest voter turnout since 1963); B. Drummond Ayres, The 1997 Elections: Referendums; Oregon
Stays With Its Law on Suicides, N.Y. TIMES, Nov. 5, 1997, at A24 (explaining how the repeal effort marked the
first time in Oregon history that a measure which had been voted into law by the electorate was being returned
for a new vote). :

96.  See R. Cohen-Almagor & Monica G. Hartman, The Oregon Death with Dignity Act: Review and Proposals for
Improvement, 27 J. LEGIS. 269, 269-98 (2001) (reviewing and proposing improvements for the Oregon Death
with Dignity Act); see also Jane Meredith Adams, Assisted suicide gains in propriety; Oregon vote confirms years of
steadily growing public support; Ethics, BOSTON GLOBE, Nov. 9, 1997, at D3 (reporting that the Oregon Death
with Dignity Act was affirmed decisively by a 60 to 40 percent margin); David J. Gatrow, The Oregon Trail, N.Y.
TIMES, Nov. 6, 1997, at A31 (noting that aid-in-dying advocates were victorious in the face of their opponents
muld-million dollar campaign).

97.  See Patricia Hllingworth & Harold Bursztajn, The Implementation Of Oregon’s Law: Death With Dignity or Life
With Health Care Rationing, 6 PSYCHOL. PUB. POL. & L. 314, 320 (June 2000) (discussing the potential for
Oregon’s Death with Dignity Act to serve the autonomy interests of the terminally ill so long as there is an
informed-consent process to guide the patient making the decision); see also Cohen-Almagor 8 Hartman, supra
note 96, at 270 (noting thar the Oregon Act allows terminally ill patients to receive prescriptions for lethal drugs
to be self-administered). See generally Steve P Calandrillo, Coralling Kevorkian: Regulating Physician-Assisted Sui-
cide in America, 7 VA. ]. SOC. POL’Y & L. 41, 88 (Fall 1999} (describing the decisive 60 to 40 percent vote sup-
porting the Oregon Death with Dignity Act in its second referendum).

98.  See Cohen-Almagor & Hartman, supra note 96, at 293 (analyzing implications and conclusions of the Oregon
Health Division Reports that well-educated patients chose to participate); see also David Brown, A Picture of
Assisted Suicide; Most Who Use Oregon Law are Educated, Insured; Some Change Their Minds, WASH. POST, Feb.
24, 2000, at A03 (summarizing the findings of the Oregon Health Division, and noting lack of evidence of
uneducared persons disproportionately seeking participation in the program); Amy D. Sullivan et al., Legalized
Physician-assisted Suicide in Oregon—the Second Year, 342 NEW ENG. J. OF MED. 598, 599 (2000) (noting that
almost half of the patients were college graduates).

99.  See Andrew 1. Batavia, So Far So Good: Observations on the First Year of Oregon's Dearh with Dignity Act, 6 PSY-
CHOL. PUB. POL'Y & L. 291, 295 (2000) (refuting the concern that certain groups, such as uninsured individu-
als, are particularly vulnerable to coercion to seck physician-assisted suicide) see also Brown, supra note 98, at A03
(noting findings of the Oregon Health Division reports that well-insured people opt for assisted-suicide). But see
Yol Goldfeder, Assisted Suicide and The Hlusory Poverty Component, 5 GEO. }. ON POVERTY LAw & POL’Y 335,
336 (1998) (arguing that poor, uninsured individuals are more likely to seek assisted suicide).

100. See Sullivan, supra note 98, ar 599 (analyzing data collected by the Oregon Health Division about patient’s par-
ticipation in hospice care); see also Brown, supra notc 98, at A03 (noting that often people in hospice care opt for
assisted suicide). But see Kathleen Foley & Herbert Hendin, The Oregon Report: Don't Ask, Don't Tell, 15 1SSUES
L. & MED. 336, 336 (2000) (questioning the enrollment in a hospice program as a reliable indicator of adequate
care).
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and very concerned about loss of independence.!9! The most frequently cited reasons for PAS
in both years were loss of autonomy!2 (cited by 81 percent of patients in 1999 and by 75 per-
cent in 1998) and an inability to participate in activities that make life enjoyable!03 (81 percent
in 1999 and 69 percent in 1998). Worries about money played essentially no role in the
patients’ decision.!%4 There is no evidence that the poor, uneducated, mentally ill, or socially
isolated are disproportionately seeking or getring lethal prescriptions of drugs under the Ore-
gon Death with Dignity Act.105

Following the Oregon Death with Dignity Act, attempts to legalize assisted suicide were
made by many other states, among them Alaska,!06 Arizona, California, Colorado, Connecti-
cur, lilinois, Massachusetts, Michigan, Mississippi, Nebraska, Washington and Wisconsin.107

101, See Adam A. Milani, Berter Off Dead Than Disabled?: Should Courrs Recognize a “Wrongful Living” Cause of Action
When Doctors Fail to Honor Patients’ Advance Directives?, 54 WASH. & LEE L. REV. 149, 202 (1997) (discussing
the effects that societal prejudice has on the loss of independence); see also Brown, supra note 98, at A03 (listing
loss of independence as one of the reasons for choosing assisted suicide); Frederick P Parker, Jr., Washington v.
Glucksberg and Vacco v. Quill: An Analysis of the Amicus Curiae Briefs and the Supreme Courts Majority and Con-
curring Opinions, 43 ST. LOUIS U. L. 469, 524 (1999} (drawing a correlation between patients’ fears about los-
ing their independence and ready acceptance of assisted suicide).

102, Sec Batavia, supra note 99, at 302 (challenging opponents” argument on the findings of the first year that the peo-
ple who chose assisted suicide were much more concerned about autonomy than the other group); Sullivan,
supra note 98, at 599 (listing loss of autonomy as one of the factors in opting for assisted suicide). See generally
Victor G. Rosenblum & Clarke D. Forsythe, The Right to Assisted Suicide: Provection bf Autonomy or an Open
Door to Social Killing?, 6 ISSUES L. & MED. 3, 20 (1990) (stating that an individual autonomy is an aspect of
personal well-being).

103. See Robert A. Klinck, Pain Relief Promotion Act, 38 HARV. ]. ON LEGIS. 249, 252 (2001) (supporting previous
findings thar patients requesting lethal medications were motivated by fear of loss of the ability to engage in
enjoyable aspects of life); see also Brown, supra note 98, at A03 (noting that one of the factors in the decision to
opt for assisted suicide was poor quality of life); Lois Shepherd, Looking Forward With the Righs of Privacy, 49
U. KaN. L. REV. 251, 314 (2001) (suggesting that having an option of assisted suicide permits one to have an
enjoyable, meaningful life because of the ability to control one’s own fate).

104. See Cohen-Almagor & Hartman, supra note 96, ar 293 (noting that finances were not critical considerations in
the choice of physician-assisted suicide); see aso Brown, supra note 98, ac A03 (noting that the studies from Ore-
gon showed that worry about money played no role in decision 10 opt for assisted suicide). Bur see Ellior N.
Dorff, Assisted Suicide, 13 ]. L. & RELIGION 263, 277 {1999) (arguing that if assisted suicide becomes a constitu-
tionally guaranteed right, patients would fee} obligated to resort to it rather than tw deplete their family
finances).

105. See Sullivan, supra note 98, at 599 (analyzing a report of the Oregon Health Division listing various factors that
contribute to the decision to seek physician-assisted suicide); se¢ also Brown, supra note 98, at A03 (noting lack of
evidence that socially disadvantaged groups would seek assisted suicide more vigorously); Cohen-Almagor &
Hartman, supra note 96, at 293 (analyzing implications and conclusions of the Oregon Health Division Reports
that well-educated patients chose to participate).

106. See Sheila Toomey & Ann Potempa, Court Upholds State Law Barring Assisted Suicide, ANCHORAGE DAILY
NEWS, Sept. 22, 2001, available at r:v”\\s.éi.m:m.no:._\mao:lﬂoi\mommmwv..\.ASNon.r::_ (noting that in
September 2001, the Alaska Supreme Court ruled that Alaskans have no constitutional right to assisted suicide,
despite a constitution and courts thar strongly uphold individual liberty and personal privacy).

107. See Dennis ). Doherty, Physician-Assisted Suicide: What Constitutes Assistance?, 65 Wis. Law 20, 59 (1992) (sug-
gesting that Wisconsin legislators will not be likely to legalize physician-assisted suicide); see also Julie Forster,
Legalizing Assisted Suicide Still a Dead Issue, bur Political "Taboo’ has been Lifsed, 3-5-96 WEST’S LEGAL NEWS
1025 (1996) (noting thar a bill to legalize assisted suicide was introduced in Wisconsin); National Legal Center
Staff, Quarterly Report of the National Legal Center for the Medically Dependent & Disabled, Inc., 11 ISSUES L. &
MED. 5, 5 (1995) (stating that Wisconsin requested legal analyses of bills to decriminalize assisted suicide).
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All artempts were rejected. %8 A bigger setback for assisted suicide advocates came in the sum-
mer of 1997, when the U.S. Supreme Court upheld laws in Washington State and New York
banning physician-assisted suicides.!? The Court reversed decisions of the lower courts that
held those laws unconstitutional 110

In 1994, the United States District Court was asked to rule on the constitutionality of the
state of Washington’s criminal prohibition against physician-assisted suicide.!'! Specifically, the
plaintiffs asserted that the Fourteenth Amendment to the Constitution guarantees mentally
competent, terminally ill adults, who act under no undue influence, the right to voluntarily
hasten their death by taking a lethal dose of physician-prescribed drugs.!!? Chief Judge Roth-

108. See National Conference of State Legislatures, Status of Assisted Suicide by State, THE ASSOCIATED PRESS, Nov.
1997, at AS. Assisted suicide is a crime by statute in the following states: Alaska, Arizona, Arkansas, California,
Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Illinois, Indiana, lowa, Kansas, Kentucky, Louisi-
ana, Maine, Minnesota, Mississippi, Missouri, Montana, Nebraska, New Hampshire, New Jersey, New Mexico,
New York, North Dakota, Oklahoma, Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, Washing-
ton and Wisconsin. Common law forbids assisted suicide in: Alabama, ldzho, Massachusetts, Nevada, Vermont
and West Virginia. States in which physician-assisted suicide is considered a criminal act through statutes and
common law are: Maryland, Michigan and South Carolina. States without common laws or statute laws on
assisted suicide are North Carolina, Utah, and Wyoming. In addition, Virginia has no clear case law nor any stat-
ute on assisted suicide bur does have a state statute that imposes civil sanctions on persons assisting in a suicide.
And the Ohio Supreme Court ruled in October 1996 thar assisted suicide is not a crime. /4. at AS; see also Rus-
sell Korobkin, Physician-assisted Suicide Legislation: Issues and Preliminary Responses, 12 NOTRE DAME ].L. ETH-
ics & PUB. POL'Y 2, 449-72 (1998) (discussing the legislative attempts to legalize PAS in ten states during
1997).

109. See Vacco v. Quill, 521 U.S. 793, 793 (1997) (holding that New York’s prohibition on assisting suicide did not
violate the Equal Protection Clause of the Fourteenth Amendment), revg Quill v. Vacco, 80 FE3d 716; see abso
Washington v. Glucksberg, 521 U.S. 702, 702 (1997) (holding that Washington’s prohibition against an asserted
right to assistance in committing suicide was not a fundamental liberty interest protected by the Due Process
Clause), revg Compassion in Dying v. State of Washington, 850 E. Supp. 1454 (1994); Pratt, hw.w.& note mw.,»n
104041 (discussing the Supreme Court decisions regarding assisted suicide and how the decision to legalize
assisted suicide was left open for state legislatures to address).

110. See Compassion in Dying v. State of Washington, 79 E3d 790, 793-94 (9th Cir. 1995) (holding that nrn ASE‘T
ington statute that prohibited physicians from prescribing life-ending medication for use by terminally ili
patients violates the Due Process Clause of the Fourteenth Amendment); see also Quill v. Vacco, 80 E3d 716,
731 (2d Cir. 1996) (holding that a N.Y. state statute violated the Equal Protection Clause of the moc_,ﬂnsmr
Amendment), revd, 521 U.S. 793 (1997). See generally Richard J. Brumbaugh, The Oregon Death With Dignity
Act: Reversal of the Deparsment of Justice’s Position on Physician Assisted Suicide and the Ensuing Court mwa.?. 21
St.Louls U. PuB. L. REV. 377, 383 (2002) (noting the Supreme Court’s rejection of the interpretation that
assisted suicide is a constitutionally protected liberty).

111. See Compassion in Dying v. Washington, 850 F Supp. 1454, 1455-56 (W.D. Wash. 1994) AA:oa:m that the
court was being asked to rule on PAS as a matter of first impression), revd, 49 E3d 586 (9th Cir. 1995); see also
Robert L. Kline, The Right to Assisted Suicide in Washington and Oregon: The Courts Won't Allow a >\a.:$=5w Pas-
sage, 5 B.U. PUB. INT. L.J. 213, 220 (1996) (noring thart the U.S. District Court had ruled on Washington's vnb
on assisted suicide); Seth E Kreimer, Does Pro-Choice Mean Pro-Kevorkian? An Essay on Roe, Casey, and &«.xﬁ\:
to Die, 44 AM. U. L. REV. 803, 80405 (1995) (noting that the U.S. District Court ruled on the constitutional-
ity of the statute).

112, See Compassion in Dying, 850 E. Supp. at 1456 (listing the criteria of the :..&i@:.u_m who have a ﬁo:._‘mnnnar
Amendment guaranteed right to die); see also Kline, supra note 111, at 218 (explaining nrm anm om._:m::m:mwm
Compassion in Dying seeks to counsel and assist); Christopher L. Marzetti, Note, Compassion in Dying v. S\\M.,.omm
ington: Physician-Assisted Suicide—A Constitutional Right to Wholesale \S:\.&.wxw. .w_ GONz. L. REV. Mow‘ .mo.u
(1995) (noting that the challenge to the Washingron statute only applied to individuals who met certain criteria).

W
S
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stein held that such a right for these patients was a liberty interest protected under the Four-
teenth Amendment,'!3 and that the 140-year-old Washington anti-assisted-suicide statute!!4
violated equal protection by prohibiting these patients from seeking physician-assisted suicide
bur allowing withdrawal of life-support systems.115

This judgment was later reversed by the United States Court of Appeals, Ninth Circuit, 16
per Judge Noonan, saying that the Washington statute did not deprive patients of a constitu-
tionally protected liberty interest.1'7 The panel majority found that the statute prohibiting sui-
cide promotion furthered the interest in denying to physicians “the role of killers of their
partients,”118

However, physicians do not fulfill the role of “killers” by prescribing drugs to hasten the
death of patients who voluntarily chose this option more than they do by withdrawing life-sup-
port machines.!!” The court clouded an important issue by resorting to this radical language
instead of probing the complexities involved and establishing procedures to ensure patients
against possible abuse.!20

113. See Compassion in Dying, 850 F. Supp. at 1467 (holding thar the Washington prohibition on assisted suicide vio-
lated the Fourteenth Amendment); see afso Kline, supra note 111, ar 218 (stating that the holding recognized
assisted suicide for the mentally competent as a “protected liberty”); Marzerri, supra note 112, ar 510 (discussing
the reasoning for the court’s holding that the right to dic was a Fourteenth Amendment protected liberty interest).

114. See Wash. Rev. Code § 9A.36.060 (2002). The statute provides in pertinent parr:
Promoting a suicide attempt:

(1) A person is guilty of promoting a suicide attempr when he knowingly causes or aids another
person to attempt suicide.

(2) Promoring a suicide attempt is a class C felony.

115. See Compassion in Dying, 850 F. Supp. at 1461-62 (comparing PAS with the withdrawa! of life support to find
that prohibiting one and not the other was in violation of Equal Protection); see alse Kline, supra note 111, at
219-20 {discussing individual liberty comparisons made by the courr in finding the Equal Protection violation);
Marzetti, supra note 112, at 510 (noting that the court determined.that similar persons should be treated simi-
larly).

116. Compassion in Dying v. Washingron, 49 E3d 586, 588 (9th Cir. 1995) (finding that the Washington statute
does not violate the Constitution), revg 850 F. Supp. 1454 (W.D. Wash. 1994).

117. See Compassion in Dying, 49 F.3d at 594 (holding that the statute is not in violation of the Constitution); see afso
Gloria ). Banks, Legal & Ethical Safeguards: Protection of Society’s Most Vulnerable Participanss in a Commercialized
Organ Transplantation System, 21 AM. ].L. & MED. 45, 81 n.278 (1995) (empbhasizing that no U.S. court of final
jurisdiction has recognized a constitutional right to suicide); Judith E Daar, Direct Democracy and Bioethical
Choices: Voting Life and Death at the Ballot Box, 28 U. MiCH J.L. REFORM 799, 827 n.135 (1995) (noting that
there does not appear to be judicial interest in promoting PAS).

118. Compassion in Dying, 49 F.3d at 592 (examining the medical community’s opposition to PAS).

119. See Quill v. Vacco, 80 E3d 716, 730 (2nd Cir. 1996) (finding that a physicians prescribing of drugs to hasten
death is the equivalent of disconnecting life-support systems), rev'’d 521 U.S. 793 (1997); see also Tracy J. Edger-
ton, Fundamental Rights and Physician-Assisted Suicide: Protecting Personal Autonomy, 1 J. GENDER RACE & JUST.
283, 287 (1997) (noting that the court finds no distinguishable difference between PAS and life-support with-
drawal); Kline, supra note 111, at 545 (arguing that life-support withdrawal and PAS should be treated equally).

120. See Robert A. Burt, Self Determination and the Wrongfilness of Death, 2 ). HEALTH CARE L. & POLY 177, 207—
08 (1999) (stating that there is a fundamental difference between PAS, which will certainly cause death, and life-
support withdrawal, which only causes death with an independent influencing factor); see also Robert A. Burt,
Rarionality and Injustice in Physician-Assisted Suicide, 19 W. NEW ENG. L. REV. 353, 359-60 (1997) (characteriz-
ing the concept that there is no difference between PAS and the right to refuse treatment as a glib conclusion);
Thomas J. Marzen, “Suicide: A Constitutional Right?"—Reflections Eleven Years Later, 35 DUQ. L. REV. 261, 271
(1996) (noting that the distinction between PAS and withdrawing life-support systems is much more complex
than the Ninth Circuit described, in that the removal of life support is not always done to cause death).
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The Ninth Circuit reheard the case, reversed the panel decision, and mm.:B.na the District
Court ruling.12! Circuit Judge Reinhardt opened his judgment with the following thoughtful
words, which are quoted in full:

This case raises an extraordinarily important and difficult issue. It compels
us to address questions to which there are no easy or simple answers, at law
or otherwise. It requires us to confront the most basic of human concerns—
the mortality of self and loved ones—and to balance the w,-:n:wﬁ in preserv-
ing human life against the desire to die peacefully and with dignity. People
of good will can and do passionately disagree about the proper a.nmc_r. per-
haps even more intensely than they part ways over the constitutionality of
restricting a woman’s right to have an abortion. Inwﬁ.& though the %&uﬁn
may be, we must determine whether and how the United States Constitu-
tion applies to the controversy before us, a controversy Hru.H may H.ocnr more
people more profoundly than any other issue the courts will face in the fore-

seeable future.!22

The court held that there was a constitutionally protected liberty interest E %82:55“@
the time and manner of one’s own death,23 an interest that must be weighed against the state’s
legitimate and countervailing interests, 24 especially those related to arn.wnamnnﬁwco: of rE‘.:ws
life. After balancing the competing interests, the court concluded wrm:. insofar as the é\wm,r_sm.
ton statute prohibited physicians from prescribing :m?.n:n.r;m medication for use by HQB_M&T%
ill, competent adults who wish to hasten their deaths, it violated the Due Process Clause of the

Fourteenth Amendment.125

Finally, the Supreme Court, per Chief Justice Rehnquist, reversed the _.cmm-:nnn._ua :. held
that the asserted right to assistance in committing suicide was not a fundamental liberty inter-
est protected by the Due Process Clause.1?7 It further noted that Washington’s ban on assisted

121. See Compassion in Dying, 79 E3d at 793-94 (holding in a rehearing en banc that the Washington statute did vio-
late the Fourteenth Amendment’s Due Process Clause), aff ¢ 850 E Supp. 1454 (W.D. Wash, 1994).

122. Id

123. Id (concluding that the right to chose one’s own “time and Bu::ﬂu‘. of mnwﬁr. is a nc:%,:::o:m:w ﬂmﬂwn.ﬁm
interest); see also Cara Elkin, Note, Renewed Compassion for the Dying in Compassion in ,bv:ah v. State of fashing-
ton, 26 GOLDEN GATE U. L. REV. 1, 2 (1996) (noting that the court found a non.ﬁ:c:o:u:w protected ::MMM
in the righ to die); Yale Kamisar, The “Right to Die”: On Drawing (and Erasing) NE«.M. mm Duq. L. Wm<‘ Aww ¥y
(1996) (stating that the court relied on the Due Process Clause to conclude that the “time and manner” of deci
ing and individual’s own death was constitutionally protected). N

on in Dying, 79 E3d at 793 (concluding thar the constitutional interest in choosing one’s own “time

2 HMWM“WHW.Q“M“SWT M:Nﬂ be balanced against state interests); see also Elkin, supra note 123, at 2 (noting @wﬂ
the court weighed the constitutional interest against the state interest in preserving .rmn E,& that the ncm_m"_—unuﬂnu
tional interest prevailed); Kamisar, suprz note 123, at 482 (stating that the constitutional interest must be
anced primarily against the state’s interest in preserving life).

125. See Compassion in Dying, 79 F.3d at 793.

126. Washington v. Glucksberg, 117 S. Cr. 2258 (1997). .

127. See Washington v. Glucksberg, 521 U.S. 702, 728 (holding that there is not a constitutionally protected :m_.:. o
assistance in committing suicide under the Due Process Clause); see afso Pratt, supra note AN. at 172-73 ?SJ:W
that in holding that assistance to die is not a protected right, the Court looked ro the long history of law _‘ennw_“w
the right to assisted suicide); Radhika Rao, Property, Privacy, and the Human Body, 80 B.U. H. REV. .um.c“ -
(2000) (stating that the Court concluded that the Due Process Clause does not protect the right to assistan!
with suicide because it is not a “fundamental liberty interest”).
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suicide was rationally related to legitimate government interests,
preservation of human life; the protection of the integrity and ethics of the medic
the protection of vulnerable groups from abuse,

abled and terminally ill people from prejudice,
indifference.129

neglect, and mistake; and the protection of djs.
negative and inaccurate stereotypes, and society]

Interestingly, Chief Justice Rehnq

uist chose to conclude his opinion by calling on the
public to continue the debate in earnest

Throughout the Nation, Americans are en
debate about the morality, legality,
cide. Our holding permits
cratic society, 130

In 1996, Dr. Timoth

York starures!3! penalizin

gaged in an earnest and profound
and practicality of physician-assisted sui-
this debate to continue, as it should in a demo-

y Quill and his colleagues appealed to the courts to declare two New
g assistance in suicide unconstitutional jn part.!32 The physicians
argued that the statutes under examination were invalid to the extent that they prohibited them
from acceding to the requests of terminally ill, mentally comperent patients for help in hasten-
ing death.133 The courr struck down the stacures, finding that they violated the Equal Protec-
tion Clause of the Fourteenth Amendment because they were not “rationally related 1o 4
legitimare state interest.”!34 Quoting 2 series of precedents from 1914 onward, the court sajd
that the right to refuse medical treatment has long been recognized in New York,!35 holding
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assisted people to commit suicide.'44 Kevorkian was acquitted on the mnoczn_.m that his main
intent was to relieve pain, not to cause death.'45 In November 1998, he actively performed
cuthanasia on Thomas Youk,!4¢ stood trial and was convicted of second-degree murder and of
delivering a controlled substance for the purpose of injecting Youk with lethal mEmw._.ﬁ
Kevorkian was given a jail sentence of 10 to 25 years on the second-degree murder convic-
tion,'48 and 3 to 7 years on the “controlled substance” conviction.'4?

In November 2001 Attorney General John Ashcroft declared that doctors may not pre-
scribe lethal doses of federally controlled substances to terminally ill patients.’® Overturning
the policy adopted by his predecessor, Attorney General Janet Reno, Ashcroft sided with mrm
Drug Enforcement Administration (DEA), which had _o:.m mwmc& that n_o,nﬂoa E_‘—o. vwnmn:vm
drugs under Oregon’s assisted-suicide law could lose their licenses to write prescriptions.!>!

144. See Lynnc Maric Kohm & Britney N. Brigner, Women and Assisted Suicide: Exposing the O,.QS,Q §?Q&$b0\ to
Acquiescent Death, 4 CARDOZO WOMEN'S L.}. 241, 267 n.137 (1998) (stating that Kevorkian has admirted that
he has assisted in 100 suicides); see also Jeffrey Abramson, Tivo Ideals of Jury Deliberation, 1998 U. CHIL. ﬁmo.>r E
125, 150 (1998) (noting that Kevorkian admits his acts); Victoria L. Helms, Assisted MSQ.&N Q@ih,i%«:.:h to
the Right 10 Die, 6 ST. THOMAS L. REV. 173, 178 n.3 (1993) (noting that Kevorkian admits to merciful killing).

145. See Michigan ex rel. Oakland County Prosecutor v. Kevorkian, 451 Mich. 874 (1996) (allowing the case to be
appealed); see also Orentlicher, supra note 141, at 475 (stating that new charges have been filed against UH.
Kevorkian); Kevorkian Going On Trial for 4th Time in Suicides, N.Y. TIMES, Mar. 31, 1996, at 29 (announcing
that Dr. Kevorkian faces new charges).

146. See John Jeter, With Videotape, Kevorkian Invites a New Charge, WASH. POST, Nov. N.f 1998, at A5 (noting that
recently discovered evidence facilitated the filing of new charges against Dr. Kevorkian); see also Debra J. me.T
ders, The Circus Comes Darkly 1o CBS, S.F. CHRON., Nov. 24, 1998 at A4 (discussing the new developments in
the trial of Dr. Kevorkian); Edward Walsh, Kevorkian Judge Bars Evidence of His Intent; Pathologist Urged to Let
Lawyer Handle Case, WASH. POST, Mar. 24, 1999, at A3 (noting that a crucial piece of evidence was ruled to be
inadmissible by the judge).

147. See Barry A. Bostrom, Now Bene: In the Michigan Court of Appeals: People vs. ‘\m.om Kevorkian, 18 ISSUES L. &
MED. 57, 58 (2002) (describing Kevorkian’s conviction for second-degree murder in the death of Thomas Youk).

148. See People v. Kevorkian, 639 N.W.2d 291, 374 (Mich. Ct. App. 2001) (refusing to conclude mrmﬁ euthanasia was
legal and declined to reverse defendant’s conviction on constitutional grounds); see aso Valerie L. Zn%n&.“ Com-
ment, Vacco v Quill and the Inalienable Right 1o Life, 11 REGENT U. L. REV. 373, 396 n.8 (1998) (stating that
Kevorkian was sentenced to 10 to 15 years for second-degree murder for assisting the suicide of Thomas Youk);
The Nation; Kevorkians Murder Conviction Stands, L.A. TIMES, Nov. 22, 2001, at 42 (stating that Dr. Kevorkian
was sentenced to 10-25 years in prison for the second-degree murder of Thomas Youk).

149. See Pratt, supra note 47, at 178 (writing that in addition to the sentence of 10 to 15 years for second degree mur-
der, Kevorkian was also sentenced to 3 to 7 years for the delivery of a controlled substance). See generally Bos-

trom, supra note 147, at 60 (stating that Kevorkian was convicted of delivering a controlied substance and sen-
,

tenced to seven years).

150. See Joseph Cordaro, Note, Who Defers to Whom? The Atiorney General Targets Oregon’s b«w& w:.& Dignity \»wr,.\.o
EORDHAM L. REV. 2477, 2479 (2002) (stating Attorney General John Ashcroft’s determination that prescribing
controlled substances for the purposes of assisting suicide was “inconsistent with the public interest” under the
Controlled Substances Act); see also Manzione, supra note 68, at 457 (stating that physicians who prescribed
lethal doses of medication to terminally ill patients were to have their licenses revoked by order &.>:o:_3~ Gen-
eral Ashcroft). See generally Brumbaugh, supra note 110, at 385-86 ?Sn:m that state R.w:_m.:o: of nwsm.ao:n.m
substances was m:wn-n&& by federal regulation, thus any physician prescribing lethal medication to assist in sui-
cide would be seripped of their DEA registration).

151. See Sam H. Verhovek, U.S. Acts to Stop Assisted Suicide, N.Y. TIMES, Nov. 7, 2001, m.ﬂ A20 (describing the policy
adopted by Artorney General Ashcroft that assisted suicide is not a legitimate medical purpose under the Con-

trolled Substances Act).
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While physicians are licensed by the states to practice medicine,!>? the DEA registers doctors to
prescribe drugs and the agency is responsible for enforcing the federal controlled substances
law.!53 Ashcroft determined that “assisting suicide is not a ‘legitimate medical purpose’ within
the meaning of [the law] and thar prescribing, dispensing or administering federally controlled
substances to assist suicide” violates federal law.154

The state of Oregon was quick to respond and filed motions in U.S. District Court seek-
ing to temporarily prevent the federal government from implementing the new order barring
doctors from prescribing federally controlled substances to hasten the deaths of terminally ill
patients.!55 Oregon Attorney General Hardy Myers also filed a lawsuit challenging the author-
ity of U.S. Attorney General Ashcroft to limit the practice of medicine in Oregon by antempt-
ing to bar physician-assisted suicides.!> The battle continues.

While the U.S. struggles with controversy regarding the legality of assisted suicide,!37 the
Swiss legal system has condoned the practice for more than sixty years.!> In contrast to prac-

152. See McNaughton v. Johnson, 242 U.S. 344, 34849 (1917) (stating that a state may regulate the practice of
medicine); see also Reerz v. Michigan, 188 U.S. 505, 506 (1903) (holding that “the power of a state to make rea-
sonable provisions for determining the qualifications of those engaging in the practice of medicine and punish-
ing those who attempt to engage therein in defiance of such statutory provisions, is not open to question.”);
Dent v. West Virginia, 129 U.S. 114, 122 (asserting the power of the state to prescribe regulations for the pub-
lic’s general welfare and that the states are free to establish the required qualifications for the practice of medicine).

153. Controlled Substances Act of 1970, 21 U.S.C. § 823 (2002); see also Action on Application for Registration:
Revocation or Suspension of Registration, 21 C.ER. § 1301.36 (2002) (stating requirements for the creation of
guidelines by, among others, the Drug Enforcement Agency and registration requirements for practitioners dis-
pensing controlled substances).

154. See James Vicini, Federal Doctor-Assisted Suicide Policy Reversed, REUTERS, Nov. 6, 2001, available at hup://
www.worldrtd.org/AshcroftReuters.html (stating that the Oregon Attorney General filed a motion to stop the
implementation of Attorney General Ashcroft’s policy on assisted suicide); see alo Sam H. Verhovek, supra note
151, at A20 (describing the policy adopted by Attorney General Ashcroft thar assisted suicide is not a legitimate
medical purpose under the Controlled Substances Act and the state of Oregon’s reaction).

155. See Oregon v. Ashcroft, No. 01-1647-]JO, slip op. at 12 (D. Or. 2002) (stating that the state of Oregon filed suit
requesting injunctive relief restraining the Attorney General from enforcing his order regarding the Controlled
Substances Act and assisted suicide); see ako Oregon Sues Over Assisted-Suicide Ban, WASH. POST, Nov. 8, 2001,
at A7 (stating that the state of Oregon sued the U.S. government over Attorney General Ashcroft’s directive
regarding physician assisted-suicide); Ashcrofi: No Federal Drugs Can Be Used in Assisted Suicide, Princeton Pro-
Life Web page, available at r:n“\\iii.@1:38?nn_:\\_uao:mn\:munin\snémw.r:=_ (indicating that the state of
Oregon would file a lawsuit intended to prohibit Attorney General Ashcroft’s order regarding assisted suicide and
the Controlled Substances Act).

156. See Brad Cain, Oregon Files Lawsuit Against U.S. Government Over Assisted Suicide, THE ASSOCIATED PRESS,
Nov. 7, 2001, available at http://www.cryonet.org/archive/17867 (stating that Oregon Attorney General Hardy
filed papers in the lawsuit against the U.S. government regarding Attorney General Asheroft’s directive); see abso
Oregon Sues over Ban on Assisted Suicide, ST. LOUIS POST-DISPATCH, Nov. 8, 2001, at A12 (stating that the state
of Oregon sued the United States government and challenged the Attorney General's authority to regulate medi-
cal practices within the state by prohibiting physician assisted suicide). See generally Sam H. Verhovek, supra note
151, at A20 (describing Attorney General Aschcroft’s directive regarding the use of controlled substances in
assisted suicide and the implementation of the Controlled Substances Act).

157. See Jerome Groopman, Separating Death From Agony, N.Y. TIMES, Nov. 9, 2001, at A27 (expressing opinion on
conflicting policies and sentiments about assisted suicide in the United States); Thomas S. Szasz, M.D., Assisted
Suicide Is Bootleg Suicide, L.A. TIMES, Nov. 23, 2001, at 17 (discussing conflicting opinions regarding assisted
suicide in the United States); Sam H. Verhovek, supra note 151, at A20 (illustrating the internal conflict regard-
ing assisted suicide as evidenced by the change in policy on the use of controlled substances to assist in suicide)-

158. See Derck Humphrey, Assisted Suicide Laws Around the World (Aug. 2002) (indicating that assisted suicide has

been openly legal in Switzerland since 1941), ar hup://www.authorsden.com/visit/viewarticle.asp?Authorl D=312
(last visited Oct. 25, 2002).
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tices in the Netherlands, Australia and the various U.S. proposals where assisted suicide is lim.
ited to physician-assisted suicide, Swiss law permits aiding the dying by laypersons.!s9 Since
1937, articles 114 and 115 of the Penal Code have governed assistance to suicide.!6¢ Although
under article 114 anyone taking another person’s life, even if for honorable motives of compas-
sion and at the request of the sufferer, is liable to imprisonment, 161 sgill the judge will consider
whether the patient is terminal, whether he requested death, and whether the patient acted for
noble reasons. This is under article 63 of the Penal Code of 1937, which instructs the judge to
mete out punishment in accordance with the guilt of the actor, considering the motives, prior
life, and personal circumstances of the guilty person.162 Swiss laws stipulate that persons who
assist a suicide must do so for humane reasons with no chance of personal gain.!63 The Swiss
Penal Code provides thar “assisted suicide is not punishable, provided it is not done for enrich-
ment purposes and that the person {who wishes to commit suicide] carries our the final death
act.”1% Swiss law permits passive euthanasia, deliberate fenunciation or interruption of mea-
sures to preserve life, and active indirect euthanasia, administering of substances to reduce suf-
fering whose secondary effects may reduce the period of the patient’s survival 165

159. See Clare Klapp, Swiss Allow Assisted Suicide, But Whar Abour Euthanasia?, 354 THE LANCET 2055, 2059 (1999)
(stating thar Switzerland is the only country to permit laypersons 1o aid in assisted suicide).

160. See Derek I:E_ur-nr Swiss Assisted Suicide WREENN Our ::n:nma:m that Switzerland has not actively prohib-
ited assisted sujcide since 1937), ar ?:v”\\Eéi‘m:&nx:.gm\uimmm?wan.vHB_ (last visited Oct. 25, 2002); Eutha-
nasia Research and Guidance Organization, World Laws on Assisved Suicide: Conrinental Eurgpe (July 11, 2002)
(stating thar a physician is not required to be involved in an assisted suicide, although a physician is usually
involved), available ar r:w”\\s\iﬁm:»._nx_.n.oqm\_mimocavnmsio\r2:_ (last visited Oct. 25, 2002).

161. See The Voluntary Euthanasia Society Factsheets: The World anmn:._um:m article 115 of the Swiss Penal Code), avail-
able ar rﬂvu\\g‘knmbam.:_ﬁ\UVMm./x\aE.?E_ (last visited Ocr. 25, 2002); interview by The Patient’s Nerwork
with Dr. Jerome Sobel, President, French-speaking Swiss Association for the Right 1o Die with Dignity and Dr.
Gerrit Kimsma, Associate Professor om.vr_._omovr& Medical Erhics and Family Medicine, Vrije Universiteit (iden-
tifying penalty for assisting suicide with “selfish motives”), available ar r:v“\\iii._.»vo.vn.o_.@ uk/tpn/
exit2.htm! (last visited Oct. 25, 2002); e-mail to Raphael Oorn:.ZBNWQr Chairperson, Library and Informa-
tion Studies, University of Haifa from EXIT A.D.M.D. Suisse Romande (noting that article 115 of the Swiss
Penal Code holds: “Anyone with a selfish motive who incites a person to commit suicide or who
$on to commit suicide, if the suicide is consummated or attempted, will be punished by a maximum of five years
reclusion or imprisonment”), zvailable ar r:v“\\iéﬁrr‘mn_a:_.:.nr\nr\m\a\m~ 1_0/index2.hemk; e-mail from
EXIT ADM.D Suisse Romande regarding Arthur L. de Munitiz, Assisted Suicide in Swirzerland, DMD News
Bulletin No. 43 (June 1997) Anxm_.:m:_.:m how the Swiss Penal Code enables assisted suicide), available ar hrep://
personal2.redestb.es/admd/dnews-43.hml.

162, See Jérome Sobel, Assisted Death, 121 REVUE MEDICALE DE LA SUISSE ROMANDE 163-64 (2001) ?m_ml:m thar
an initiative proposal of a group of experts from the Federal Assisted Death Commission wishes to add a section
to arricle 114 that would read: “If the perpetrator helps a person, who is in the final stages of an incurable illness,
to die in order to end insupportable and incurable suffering, the competent authority will not proceed against
this person, will not force him to appear before a court nor inflict a penalty.” Note that according to this proposal
anybody can provide assisted suicide, not only people of the medical profession).

163. Interview with Dr. Jerome Sobel, President, French-speaking Swiss Association for the Right to Die with Dignity

and Dr. Gerrit Kimsma, Associace Professor of Philosophy, Medical Echics and Family Medicine, Vrije Univer-
siteit :,mn::?:w that there is a penalry for assisting suicide with “selfish motives”), available ar rzv“\\iéi;.mvo.
pts.org.uk/tpn/exit2.heml (last visited Oct. 25, 2002).

164. See e-mail to Raphael Cohen-Almagor, Chairperson, Library and Informarion Studies, University of Haifa from

Se

EXIT A.D.M.D. Suisse Romande (documenting aricle 115 of the Swiss Penal Code as holding: “Anyone with 2
selfish motive who incites a person to commit suicide or who helps that person to commir suicide, if the suicide
is consummated or attemped, will be punished by a maximum of five years reclusion or imprisonment”), zua;/-
able ar r:vu\\iii.rr.mmim:.nv\nr\m\;\wN 1_0/index2.html; The Voluntary Euthanasia Society Factsheets: The World
(describing article 115 of the Swiss Penal Code), zvailable ar r:vn\\gknm.o_‘w. uk/DpFS-Wrld. heml.

165. See DEREK HUMPHREY, THE RIGHT TO Dig (Harper & Row 1986), ar 221-222 ?E:Em:u:m the Swiss Penal
Code with regard to assisted suicide), available a r:vu\\gﬁsm:m_nx_.rcam\io_._m.m&.r::_.
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involved in the decision.}?> An EXIT physician considers the application and decides whether
or not assistance can be offered.!7¢ In doubtful cases, a team composed of a lawyer, psychiatrist
and a physician will make the decision jointly.!”” Once a decision is made, the patient deter-
mines the date for his or her death.178 A member of EXIT’s team of suicide helpers then brings
the medication which the patient has to drink by him- or herself.17? EXIT welcomes the pres-
ence of family members or the patient’s loved ones.!8 As soon as death is confirmed, the EXIT
member calls the police.!8! According to Swiss law every unusual death has to be examined by
the police to make sure that no crime was committed.!82

Between 100 and 120 people are openly helped in this way each year!? and so far no
member of an EXIT team has had to appear before the court for improperly helping a person

175. See Schaer, supra note 174 (enumerating the requirements for assisted suicide); see also Voluntary Euthansia Soci-
ety, supra note 174 {reporting that “Once a person has personally contacted EXIT asking for help in dying, a vol-
unteer from the socicty visits the patient to establish that this request is the genuine wish of a mentally
competent adult, who has not been coerced or influenced by another in any way.”).

176. See Schaer, supra note 174 (listing the requirements for a successful application for assisted suicide); see also Vol-
untary Euthansia Society, supra note 174 (stating that “A decision as to whether help in dying can be given o this
patient or not is made by a doctor of EXIT ... ™).

177. See Schaer, supra note 174 (noting that “In doubtful cases, a team composed of a lawyer, psychiatrist and physi-
cian will jointly make the decision.”); see also Voluntary Euthansia Society, supra note 174 (noting that “[A] doc-
tor . . . in doubtful cases consults with a lawyer and a psychiatrist.”).

178. See Raphael Cohen-Almagor, An Outsider’s View of Duich Euthanasia Policy and Practice, 17 1SSUES L. & MED.
35, 67 (2001) (stating that the Dutch do not differentiate berween euthanasia and physician-assisted suicide); see
also Thompson, supra note 1, at 1037 (discussing voluntary euthanasia in United Kingdom). See generally
Jonathan E. Brockopp, Islamic Ethics of Saving Life: A Comparative Perspective, 21 MED. & L. 225, 235 (2002)
(discussing Islamic theological views of life and death).

179. See Derek Humphrey, Euthanasia in Practice (last visited Sept. 15, 2002) (stating that representatives of EXIT
bring the lethal cockrail to the patient but leave before death), available at huep://www.finalexit.org/swiss.html;
see also Barry Rosenfeld, Assisted Suicide, Depression, and the Right 10 Die, 6 PSYCHOL. PUB. POL’Y & L.]. 467,
473 (2000) (stating that patients who suffered from depression or had significant functional disabilities were sig-
nificantly more likely to discuss suicide or euthanasia with their physician). See generally Warten L. Wheeler, Hos-
pice Philosophy: An Alternative vo Assisted Suicide, 20 OHIO N.U. L. REV. 755, 760 (1994) (stating that Final Exit
and Dr. Jack Kevorkian enter the scene and point-blank kill the patient).

180. See Schaer, supra note 174 (stating that a family member may be present when death occurs); see also Raphael
Cohen-Almagor, Dutch Perspectives on the British Medical Association’s Critigue of Euthanasia in the Netherlands,
20 MED. & L. 613, 623 (2001) (stating that in the Netherlands, 10 percent of nursing home physicians allow
the nurse or even the family members to administer the lechal drug). See generally Stephanie A. Damiani, Up
With Life and Down With Pain: The Pain Relief Promotion Act: Congressional Attemps to Address the Iisue of Physi-
cian-Assisted Suicide, 5 QUINNIPIAC HEALTH L.J. 191, 215 (2002) (stating that legalization of euthanasia in the
Netherlands has led to a society in which people feel pressured to choose the euthanasia option).

181. See Humphrey, supra note 179 (stating that the EXIT team informs the police abour the death, which is then
recorded as suicide); see also Schaer, supra note 174 (stating thar after the death, officials are notified and visit the
scene to make sure that no crime was committed). See generally David Orentlicher, Euthanasia and Law in the
Netherlands, 25 J. HEALTH POL. POL’Y & L. 387, 389 (2000) (stating that if euthanasia were legalized, the courts
would want prosecutors and police roaming the hospitals to prevent involuntary euthanasia).

182. See Schaer, supra note 174 (stating thar police visit the scene to establish whether or not a crime was committed).
See generally Cynthia M. Bumgardner, Euthanasia and Physician-assisted Suicide in the United States and the Neth-
erlands: Paradigms Compared, 10 IND. INT'L & COMP. L. REV. 387, 409 (2000) (stating that in 1990, the Minis-
ter of Justice of the Netherlands informed prosecutors not to request police investigations of cuthanasia unless
they had suspicion of noncompliance with set criteria).

183. See Bumphrey, supra note 160 (stating that about 120 people are assisted by Exit); see also Humphrey, supra note
179 (stating that the organization gets about 300 calls per year, 120 of which get assistance). See generally Jonsen,
supra note 1, at 459 (summarizing the history of the euthanasia debate in the United States and examining the
terms of the current debate).
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to commit suicide.184 It is estimated that the four “right-to-die” organizations hasten some 200
deaths each year!8% but no official statistics are kept because it is not an offense. 146

Belgium has followed the euthanasia path of its Dutch neighbor.’8” For some time there
were no formal registration and authorization procedures for end-of-life decisions in medical
w_.mnano.ax Although euthanasia was illegal and treated as intentionally causing death under
criminal law,189 prosecutions were exceptional and the practice of euthanasia was tolerated.1%
Since 1996, legalization of euthanasia was intensely discussed, by both the official Advisory
Committee on Bioethics and the Belgian Parliament.!?! Proposals to remove euthanasia from

184. See Assisted Suicide: Kevorkian Conviction Upheld by Mich. App. Cr. Michigan v. Kevorkian, 9 No. 7 ANDREWS
HEALTH L. LITIG. REP. 5, 5 (2002) (stating that the Michigan Courr of Appeals rejected Kevorkian’s claim that
the 1998 lethal injection was a form of euthanasia); Manzione, supra note 68, at 470 (stating that the U.S.
Supreme Court ruled that the right to die is a marter that should be addressed by the individual states). See gen-
erally Hendin, supra note 4, at 223 (stating thar a series of court decisions have legally sanctioned euthanasia in
the Netherlands since the early 1970s).

185. See Rita L. Marker, Joseph R. Stanton, Mark E. Recznik, 8 Keith A. Fournier, Futhanasia: A Historical
Overview, 2 MD. ]. CONTEMP. LEGAL ISSUES 257, 278 (1991) (stating that “right-to-die” organizations appear
more mainstream and acceptable and are known as advocates of “patient’s rights”); see also John D. Gorby,
Admissibility and Weighing Evidence of Intent in Right to Die Cases, 6 ISSUES L. & MED. 33, 52 (1990) (stating
that a person’s participation in right-to-die organizations may be considered relevant evidence in euthanasia
cases). See generally Faye ]. Girsh, The Hemlock Society: What We Are, Whar We Arent, and Why, 12 ST. JOHN' J.
LEGAL COMMENT. 689, 689 (1997) (stating thar a survey indicates that Americans favor the right to die by
about three to one).

186. Fact sheet based on a paper by Professor Meinrad Schaer (Dec. 16, 1996) (noting that the data was verified vw
Derek Humphrey (personal correspondence on Jan. 4, 1999), who said that there has never been a prosecution
for abuse of the law), available at http://www.saves.asn.au/resources/facts/fs20.htm.

187. See Euthanasia Debate After Dutch Decision, CNN NEWS (Apr. 11, 2001) (stating that Belgium has been closely
following the events in the Netherlands and could be the next country to legalize euthanasia), available at htep://
www.cnn.com/2001/WORLD/europe/04/1 1/netherlands.debate.03?s=10; sec also Raphael Cohen-Almagor, 30
J.L. MED. & ETHICS 95, 101 (2002) (stating that the Netherlands, with the exception of Belgium, is the only
country that generally accepts the policy and practice of both euthanasia and physician-assisted suicide). See gen-
erally Patks, supra note 166, at 466 (stating that although there were recent right-to-die-with-dignity advance-
ments in the Netherlands, Belgium, and Colombia, there remain many opponents on the international scene).

188. See Issues in Law & Medicine, An Open Letter of the Dutch Physicians League, 15 1SSUES L. & MED. 325, 325-26
(2000) (stating that in the Netherlands euthanasia is viewed as an acceptable medical practice); Nelson Lund,
Two Principles, One Chasm: The Economics of Physician-Assisted Suicide and Euthanasia, 24 HASTINGS CONST.
L.Q. 903, 922 (1997) (stating that in the Netherlands there are at least 1,000 cases of active non-voluntary
euthanasia performed without the patient’s knowledge or consent). See generally Cohen-Almagor, supra note 178,
at 67 (stating that in 1990, 30 percent of the general practitioners interviewed in the Netherlands said they had
performed a life-terminating act at some time withour explicit request).

189. See Doctors ‘Help Kill One In 10 Belgians, BBC NEWS (Nov. 24, 2000) (scating that euthanasia is illegal in Bel-
gium), available ar hup://news.bbe.co.uk/1/hi/health/1037381.sem. See generally Damiani, supra note 180, at 214
(stating that euthanasia was illegal in Holland until it was accepted by the public).

190. See Bumgardner, supra note 182, at 407 (stating that the Durch courts began to tolerate vrv\anwm:.am,&& sui-
cide and euthanasia for competent terminally ill patients in the 1970s); Neil M. Gorsuch, The Right 10 Assisted
Suicide and Euthanasia, 23 HARV. ].L. & PUB. POL'Y 599, 680 (2000) (stating that in the Netherlands euthana-
sia is legally tolerated). See generally Manzione, supra note 68, at 473 (stating that euthanasia is rolerated in num-
ber of cantons in Switzerland under strict regulations).

See Tony Sheldon, Belgium Considers Legalizing Futhanasia, THE INT'L MED. STUDENTS' J. (last visited Sept. 13,
2002) (stating that docrors in Belgium were angry since they were not consulted about legalization of euthana-
sia), available at hup://www.studentbmj.com/back_issues/0200/news/10b.heml; see alsio Luc Deliens, Freddy
Mortier & Johan Bilsen, End-of-life Decisions in Medsical Practice in Flanders, Belgium: A Nationwide Survey, LAN-
CET, vol. 356, at 1806-11 (Nov. 25, 2000). See generally Thompson, supra note 1, at 1035 (arguing that the Par-
liament of the United Kingdom should have legalized physician-assisted suicide if carried out under well-defined
guidelines and safeguards).







