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Anisy

An Outsider’s View o¥
Dutch Euthanasia Policy
and Practice

Raphael Cohen-Almagor, D.Phil.*

ABSTRACT: This article provides a critical analysis of Dutch euthanasia policy
and practice. The research benefited from twenty-eight interviews conducted
in the Netherlands during the summer of 1999 with some of the leading fig-
ures who dictate the decision~making process and take an active part in the
debates. The discussion begins with a review of the two major Dutch reports
on euthanasia and the conflicting views and interpretations offered by the
literature. Next, I provide some data about the interviews, and then analysis
indicating that the Dutch Guidelines on the policy and practice of euthanasia
do not provide ample mechanisms against abuse. I argue that the Dutch Guide-
lines are insufficient, do not provide adequate control over the practice of
euthanasia, and that the entire policy should be revised and made more coher-
ent and more comprehensive.

The Dutch experience has influenced the debate on euthanasia and death with
dignity around the globe, especially with regard to whether physician-assisted sui-
cide and euthanasia should be legitimized or legalized. Review of the literature
reveals complex and often contradictory views about this experience. Some claim
the Netherlands offers a model for the world to follow; others believe the Nether-

*Senior Lecturer, University of Haifa: Visiting Professor and the Fulbright-Yitzhak Rabin scholar
for 1999-2000, UCLA School of Law; Director, Think-tank on Medical Ethics, The Van Leer Jerusalem
Institute (1995-1998); B.A., magna cum laude, Tel Aviv University, 1986; M.Pol.Sci., magna cum laude,
Tel Aviv University, 1987; D.Phil. , Oxford University, 1992; Author, THE RiGHT To DiE WiTH DioNiTy: AN
ARGUMENT N ETHICS, MEDICINE, AND Law (Rutgers Univ. Press 2001) and EUTHANASIA IN THE NETHERLANDS
(forthcoming); Editor, MepicaL ETHICs AT THE Dawny OF THE 21" Century (New York Academy of Sciences
2000). The author is most grateful to Evert van Leeuwen and Martine Bouman for facilitating the
research and to the interviewees for their kind cooperation. He also thanks the editors and referees of
Issues i Law & Mepicing for their instructive and constructive comments.
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lands represents danger rather than promise, that the Dutch experience is the de-
finitive answer why we should not make active euthanasia and physician-assisted
suicide part of our lives.

Given these contradictory views, fieldwork is essential to develop a fully in-
formed opinion. Having investigated the Dutch experience for a number of years,
in the summer of 1999 I went to the Netherlands to visit the major centers of
medical ethics as well as some research hospitals, and to speak with leading figures
in euthanasia policy and practice. This article reports the main findings of my inter-
views and provides detailed accounts of the way in which some of the Netherlands’
leading experts perceive the policy and practice of euthanasia in their country. These
accounts are quite fascinating,

The discussion begins with a review of the two major Dutch reports on eutha-
nasia and the conflicting views and interpretations offered by the literature. Next, 1
provide some data about the interviews, and then analysis indicating that the Dutch
Guidelines on the policy and practice of euthanasia do not provide ample mecha-
Nisms against abuse. Virtually every guideline has been breached or violated. This
finding reiterates Hendins finding ' I conclude by recommending that the Nether-
lands amend its policy and remedy its troubling practice. The findings should com-
pel us to conduct further investigation and research. The Netherlands should over-
haul its policy and procedures to prevent potential abuse.

Background
Since November 1990, prosecution is unlikely if a doctor complies with the
Guidelines on euthanasia and physician assisted suicide set out in the non-prosecu-
tion agreement between the Dutch Ministry of Justice and the Royal Dutch Medical
Association. These Guidelines are based on the criteria set out in court decisions
relating to when a doctor can successfully invoke the defense of necessity.
The substantive requirements are as follows:
* The request for euthanasia or physician-assisted suicide must be made by
the patient and must be free and voluntary.
* The patient’ request must be well considered, durable and consistent.
* The patients situation must entail unbearable suffering with no prospect of
‘improvement and no alternative to the end of suffering, The patient need
not be terminally ill to satisfy this requirement and the suffering need not
necessarily be physical.
* Euthanasia must be a last resort 3

'HERBERT Henoiv, SEDUCED BY DEATH 23 (1997).
*The Medical Association Executive Board emphasized that there are only limited possibilities for
verifying whether suffering is unbearable and without prospect of improvement. The Board consid-




L2 An Outsider’s View of Dutch Futhanasia Policy and Practice 37
led" The procedural requirements are as follows:
sistis * No doctor is required to perform euthanasia but if he/she is opposed on

principle the doctor must make his/her position known to the patient early
on and help the patient get in touch with a colleague who has no such
moral objections.

* Doctors taking part in euthanasia should preferably and whenever possible
have patients administer the fatal drug to themselves, rather than have a
doctor apply an injection or intravenous drip.*

* A doctor must perform the euthanasia.

* Before the doctor assists the patient, the doctor must consult a second in-
dependent doctor who has no professional or family relationship with ei-
ther the patient or doctor. Since the 1991 Chabot case,” if the patient has a
psychiatric disorder the doctor must cause the patient to be examined by at
least two other doctors, one of whom must be a psychiatrist.

* The doctor must keep a full written record of the case.

* The death must be reported to the prosecutorial authorities as a case of
euthanasia or physician-assisted suicide (PAS), and not as a case of death
by natural causes.®

In 1990, the Duich government appointed a commission to investigate the

medical practice of euthanasia. The Commission, headed by Professor Jan
Remmelink, Solicitor General to the Supreme Court, was asked to set up an inquiry
research team to conduct a comprehensive nation-wide study of “medical decisions
concerning the end of life” (MDEL). The following broad forms of MDEL were
studied:

* Non-treatment decisions: withholding or withdrawing treatment in situa-
tions where treatment would probably have prolonged life;

* Alleviation of pain and symptoms: administering opioids in such dosages
that the patient’s life could be shortened;

* Euthanasia and related MDEL: the prescription, supply or administration
of drugs with the explicit intention of shortening life, including euthanasia

*THE RovaL Durcn Meptcar ASSOCIATION'S REFINEMENTS OF THE 1984 GUIDELINES ON EUTHANASIA AND
PHYSICIAN-ASSISTED Sutcipe (Dutch Ministry of justice & Royal Dutch Medical Association, Aug, 25,
1995); of. Marlise Simons, Dutch Doctors to Tighten Rules on Mercy Killings, N.Y. Times, Sept. 11, 1995,
at A3.

John Griffiths, et al., Euthanasia and Law in the Netherlands, The Chabot Case, 58 Mop. L. Rev. 232, 232-
39 (1994); and GRIFFITHS, supra note 2, App. 11 (2).
°<http://www.euthanmia.org/dutch.html#remm>. See also Marcia Angell, Editorial, Euthanasiq in
the Netherlands - Good News or Bad? 335 New Eng. J. Mep. 1676, 1676-78 ( 1996); Adriaan Jacobovits,
Euthanasia in the Netherlands, Wasy, Post, Jan. 23, 1997, at Al6; GENERAL HEALTH Councit, A Pro-
POSAL OF ADVICE CONCERNING CAREFUL REQUIREMENTS IN THE PERFORMANCE OF EutHanasia (The Hague, 1987).
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at the patient’s request, assisted suicide, and life termination without ex-
plicit and persistent request.’ . ' .
The study was repeated in 1995, making it possible to assess for the first time
whether there were harmful effects over time that might have been caused by the
availability of voluntary euthanasia in the Netherlands. It was difﬁ.cult to make
valid comparisons with other countries, not only because of legal differences but
also because similar studies have not been done.®
The two Dutch studies were said to give the best estimate of all forms of
MDEL (i.e., all treatment decisions with the possibility of shortening life) in the
Netherlands as around 39% of all deaths in 1990, and 43% in 1995. In the third
category of MDEL, the studies gave the best estimate of voluntary euthanasia as
2300 persons each year (1.9% of all deaths) in 1990, and 3250 persons each year
(2.4%) in 1995. The estimate for physician-assisted suicide was about 0.3% in
1990 and in 1995. There were 8900 explicit requests for euthanasia or assisted
suicide in the Netherlands in 1990, and 9700 in 1995. Less than 40% were pro-
ceeded with. The most worrisome data is concerned with the hastening of death
without the explicit request of patients. There were 1000 cases (0.8%) without
explicit and persistent request in 1990, and 900 cases (0.7%) in 1995.1°
In 1990, 30% of the general practitioners (GPs) interviewed said they had
performed a life-terminating act at some time without explicit request (compared
with 25% of specialists and 10% of nursing home physicians).!! Performing a life-
terminating act without explicit request occurred, on the average, with older pa-
tients than did euthanasia or physician-assisted suicide.'? There were still treatment
alternatives in 8% of cases in which a life-terminating act was performed without
explicit request of the patient. The physician did not use these alternatives because
the patient had indicated she/he no longer wanted it, because it “only would pro-

7Cf. BJ. vAN DER Maas, et al., EuTHANASIA AND OTHER MEDICAL DECISIONS CONCERNING THE END OF LIFE,
Heaitn PoLicy MonoGraphs (Amsterdam, Elsevier 1992).

®For further discussion, see Chris Ciesielski-Carlucci & Gerrit Kimsma, The Impact of Reporting
Cases of Euthanasia in Holland: A Patient and Family Perspective, 8 BioeTHiCs 151, 151-58 (1994); ]. K.M.
Gevers, Physician Assisted Suicide: New Developments in the Netherlands, 9 BioeTHics 309, 309-12(1995);
Henk Jochemsen, Euthanasia in Holland: An Ethical Critique of the New Law, 20]J. Mep. Erxics 212, 212-
17 (1994); Tony Sheldon, Euthanasia Law Does Not End Debate in the Netherlands, 307 Brit. MeD. J.
1511, 1511-12 (1993); Johannes J. M. van Delden et al., Deciding Not to Resuscitate in Dutch Hospitals,
19 J. Mep. Etnics 200, 200-05 (1993).

°PJ. van DER Mass, ET AL, supra note 7, at 41.

YGerrit van der Wal & Paul J. van der Maas, Empirical Research on Euthanasia and Other Medical
End-of-Life Decisions and the Euthanasia Notification Procedure, in Asking To Dig 171 (David C. Thomasma,
et al. eds., Dordrecht, Kluwer Academic Publishers 1998). See also Bill Mettyear, South Australian
Voluntary Euthanasia Society, Advocating Legalising Voluntary Euthanasia (Feb. 1997), <hup://
www.on.net/clients/saves/>.

"'PJ. VAN DER MaAs, ET AL., supra note 7, at 58.

1d. at 61.
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long suffering,” or because the expected gain was not enough to make the treat-
ment worthwhile." It should be noted that the level of consultation was signifi-
cantly lower in life-termination acts without the patient’s explicit request compared
with euthanasia or physician-assisted suicide. A colleague was consulted in 48% of
the cases (compared with 84% in euthanasia and assisted suicide cases).!* Relatives
were consulted in 72% of the cases (compared with 94% in euthanasia and assisted
suicide cases). In 68% of the cases, the physician felt no need for consultation
because the situation was clear.'s Van der Maas and colleagues note that this should
be considered in light of the very brief period by which life was shortened, 16

About a quarter of the one thousand patients had earlier expressed a wish for
voluntary euthanasia.” The patient was no longer competent in almost all of those
cases. In 67% of cases in this group death was hastened by a few hours or days; in
21% of cases the patients’ lives were shortened by one to four weeks; in 7% of cases
by one to six months, and in 1% of cases by more than half a year.'® A small number
of cases (approximately fifteen) involved babies who were suffering from a serious
congenital disorder and were barely viable; the doctor decided, in consultation
with the parents, to hasten the end of life.1?

The Remmelink Commission regarded these cases of involuntary termination
of life as “providing assistance to the dying.” They were justified because the pa-
tients’ suffering was unbearable, standard medical practice failed to help and, in
any event, death would have occurred within a week 2° The Commission added
that actively ending life when the vital functions have started failing is indisputably
normal medical practice: “It deserves recommendation that the reporting proce-
dures in place...will in the future also cover the active termination of life by a
doctor in the framework of help-in-dying without an explicit request by the pa-
tient,” except if it concerns a situation where there is “the beginning of irreversible,
interrelated failure of vital functions.” In this last case “natural death would very

PId at 62.

"*The 48% figure has been cited as the total percent of cases on which there had been consultation
when the reported and unreported cases are taken together. Virtually none of the cases whose lives are
ended without request are reported. See PJ. vaN DER Mass, T AL., supra note 7, at 65.

“In another study among family doctors, one quarter of the physicians said that they did not ask
for a second opinion before administering euthanasia or assisted suicide. Twelve percent of the Gen-
eral Practitioners had no kind of consultation with any professional health worker. ¢ generally G. van
der Wal, et al., Futhanasia and Assisted Suicide. I Do Dutch Family Doctors Act Prudently? 9 Fam. Prac.
140 (1992).

"°PJ. VAN DER MAAS ET AL. supra note 7, at 65.

'"Henk A.M.J. ten Have, Euthanasia: The Dutch Experience, CXIt ANNALS DE LA REAL ACADEMIA NACIONAL
DE MEDICINA 429 (Madrid, 1995).

'8P J. VAN DER MAAS, ET AL, supra note 7, at 65.

!9See FOREIGN INFORMATION DEePARTMENT, NETHERLANDS MINISTRY OF FOREIGN AFFAIRS, 1996 STUDY FIND-
INGS, EUTHANASIA AND OTHER DECISIONS CONCERNING THE END OF LiFE In THE NETHERLANDS (1996).

**One of the referees notes that estimations by physicians that patients have only a week or two to
live have been demonstrated to be grossly inaccurate.
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quickly occur even if the doctor did not actively intgrvene. L The recom.menda_
tion goes on to say that this is not the case with patients whose yltal functions are
still intact and who are subject to life-shortening treatment without explicit re-
quest. Such cases should be reported.?!

On the basis of the 1995 report, the government decided to decrease the
influence of the criminal law in cases of euthanasia by instituting regional review
committees. These committees will review each case of euthanasia reported to the
medical examiner and advise whether to dismiss the case or prosecute the physi-
cian involved. By introducing this mechanism, the government thought the will-
ingness of physicians to report would increase.

Methodology

Before arriving in the Netherlands, I wrote to some distinguished experts in
their respective fields: medicine, psychiatry, philosophy, law, social sciences and
ethics, asking to meet with them in order to discuss the Dutch policy and practice
of euthanasia. These individuals are known nationally and internationally. Most of
them I know through their writings. The others were recommended to me by Dutch
colleagues as experts whom I should meet. Only one—Dr. Chabot—explicitly de-
clined my request for an interview.2

The interviews took place during July-August 1999, in the Netherlands. They
lasted between one to three hours each. Most interviews went on for more than
two hours during which I asked more or less the same series of questions.?> During
the interviews I took extensive notes that together comprise some 200 dense pages.
Later the interviews were typed and analyzed.

The interviews were conducted in English, usually in the interviewees’ offices.
Four interviews were conducted at the interviewees’ private homes, and four inter-
views in “neutral” locations: coffee shops and restaurants. TFwo interviews were con-
ducted at the office kindly made available to me at the Department of Medical

Dutgh‘comment:ators and also by the government. Letter from H.J. J. Leenen, former Prof. of Social
Medicine and Health Law, Medical Faculty and Faculty of Law, University of Amsterdam, to author
(uly 25, 2000) (on file with author).

“In his letter dated June 3, 1999, Dr. Chabot wrote: “After four years waiting for the final court

derstand that I prefer to remain in the background now and not to make an appointment with you.”

am 12n the process of Writing a detailed analysis of the Chabot case.

-3My questionnaire was comprised of fifteen questions. The Dutch comprehensive study of 1995
conslgez? of 120 pages and the interviews lasted for an average of two and a half hours, The pace of
questioning was, apparently, frantic. ¢f Zenerally Paul J. van der Maas, et al., Euthanasia Physician-
Assisted Suicide, and Other Medical Practices Involving the Fnd of Life in the Neﬂl;rlands, 1990’—1 995, 335
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Ethics, Free University of Amsterdam. To have a sample of different locations 1
traveled from Groningen in the north to Maastricht in the south, making extensive
use of the Dutch efficient train system.

The interviews were semi-structured. 1 began with a list of fifteen questions
but did not insist on all of them when I saw that the interviewee preferred to speak
about subjects that were not included in the original questionnaire. With a few
interviewees—most notably the GPs performing euthanasia and the De Boer family,
who openly discussed their own personal experience with euthanasia—I spoke
only about their direct involvement in the practice of euthanasia. Because 1 was
interested in the problematic aspects of the euthanasia practice, after some general
questions I addressed the troublesome aspects reiterated in the Remmelink report.
This line of questions disturbed some of the interviewees, who wanted to know my
own opinion on the subject matter before continuing to answer my questions. Oth-
ers seemed eager to bring the interview to a close.

I was struck by the defensiveness expressed by some of the interviewees. Gomez
also reported suspicion and guardedness on the part of his interviewees.?* The atti-
tude of some of my interviewees reminded me of my own initial reaction when 1
attended debates of post-Zionists outside of Israel during the late 1980s and early
1990s. At that time I felt that the ‘dirty laundry’ should not be taken out; that the
debate should be restricted to Israelis who are familiar with the intricate aspects of
the debate, and that all who take part in the dispute should show responsibility
when they address the issue before non-Israelis and non-jews who might then ex-
ploit the information to harm Israels interests. In the Netherlands I sensed that the
interviewees did not like the idea of a foreigner asking these questions. Their atti-
tude spurred me to entitle this article An Outsider’s View of Dutch Euthanasia Policy
and Practice. Although they realize the euthanasia policy is imperfect, they tried to
defend it to the best of their abilities.2> As a matter of fact, I was somewhat troubled
by their lack of criticism and their readiness to accept the euthanasia policy and
practice with all their flaws.? 1 presume some of the interviewees identify with their

#*Car0s F Gomez, REGULATING DEATH 59-60 (1991).

In her remarks on the first draft of this essay, Heleen Dupuis wrote: “We do not want to defend
our views, nor do we want to persuade others to adopt them. We are just very weary when 2 hundred
and umpteenth foreigners come with questions we already have discussed the same number of times,
Personally 1 am very tired by the endless interrogations, whereas I feel that euthanasia is a private
matter, such as abortion, and even more so. 1 also feel that there is a certain exaggeration when it
comes to the gravity of the problem.” Letter from Prof. Heleen Dupuis, Dep't of Metamedicine, Uni-
versity of Leiden, to author (July 25, 2000) (on file with author).

*In his comments on the first draft of this study, Leenen wrote that he doesn' agree that there is
alack of criticism in the Netherlands: “We have for more than 25 years discussed euthanasia publicly
and between all kinds of opinions in a good atmosphere. Nobody was excluded. 1 personally lectured
in meetings of opponents who invited me. I don't know of a country where this is possible.” Leenen
maintained that gradually a kind of consensus has grown “within a majority” and the problem is that
‘people like Fenigsen’ never took part in this debate and only ventilated their opinions elsewhere.
Letter from H.J.J. Leenen, former Prof. of Social Medicine and Health Law, University of Amsterdam,
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government’s decisionmaking to the extent of Fiefending Fhe s;stem and suspecting
foreigners like me who press them with difficult questions. I also suspect [.ha[
after the publications of Gomez,”® Keown?® and Hendin,* Fhey were not enthusias-
tic about cooperating with me. One interviewee was candid enough to tell mg this
directly. When I asked why he was willing to sit with mg and answer my questions,
he replied that he felt obliged as a researcher and scientist to cooperate and wanted
his viewpoint to be heard.

Some of the interviewees were nominated by the Dutch government to con-
duct research on the policy and practice of euthanasia and to submit their recom-
mendations for changes. Science commissioned by the state might be a tricky issue.
The researcher might become identified with the project to the extent of becoming
“the voice of the state” and forgoing impartiality. It is preferable that research on
controversial matters be funded by non-partisan foundations rather than by an
interested government.?!

This article reports the answers to the question concerning two breaches of
the Guidelines: lack of consultation and lack of reporting. For limitations of space
I'cannot possibly report the extensive answers to my fifteen questions. This is done
in my forthcoming book Euthanasia in the Netherlands.

to author (July 25, 2000) (on file with author). One referee remarked that this statement is incorrect.
Before publishing an article on Dutch euthanasia in The Hastings Center Report (1989), Fenigsen had
tried for nine years to alert the Dutch doctors and public opinion of the dangers involved in the
practice. Fenigsen submitted a memorandum to the staff of Willem-Alexander Hospital (1980) and to
the Board of the Royal Society of Medicine (1984). Fenigsen also published in Dutch a book and two
articles opposing euthanasia, delivered public lectures to that effect, and expounded his views in
interviews given to Dutch newspapers and periodicals.

#"One referee questioned my statement, arguing that in the Netherlands, as in the United States,
there is no particular reverence for “the central government,” nor is the Dutch government the source
or a creator of the euthanasia policy. If it acts, it’s to investigate or to confirm the consensus already
reached by the majority of the public, the medical profession, and the judiciary. The referee main-
tained that the Dutch assume a defensive attitude when this national consensus and the practice in
which they have a stake are questioned.

BGowmez, supra note 24,

“John Keown, The Law and Practice of Euthanasia in the Netherlands, 108 L.Q. Rev. 51-78 (1992);
Euthanasia in the Netherlands: Sliding Down the Slippery Slope? Notre Dame J.L. Eruics & Pus. Pou'y 407-
48 (1995).

*HENDIN supra note 1.

*'This statement spurred Van der Maas to react by saying: “1 consider myself as an independent
researcher, with a primary responsibility in collecting reliable data and basing impartial estimates and

interpretations on that empirical information. I see no position for myself in a pro versus contra

lish empirical comparisons between countries,” Personal communication of Professor Paul van der

Maas, Dep't of Public Health, Erasmus University, Rotterdam (Amsterdam Sept. 18, 2000) (notes on
file with author). ' ’
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Breaches of the Guidelines

Consultation
The physician practicing euthanasia is required to consult a colleague with
regard to the hopeless condition of the patient. I asked: Who decides the identity of
the second doctor? 1 also asked about the common practice in small villages in rural
areas where it might be difficult to find an independent colleague to consult. One
prosecutor told John Keown that in the countryside there were towns with only
two or three doctors. He therefore asked thetorically: “What’ the use of asking one
of those two or three to judge the handling of a euthanasia case by the other one?
How objective can that be? I don't see it."®
The Dutch movie, Death on Request, presented on Dutch television in Octo-
ber 1994, showed that the doctor performing the euthanasia was careful to call a
colleague to consult with him about his patient.” It is unclear why the GP picked
this specific consultant. Was it because of his particular field of expertise or because
the physician knew this doctor and assumed he would back his decision without
too many questions? Did they know one another and were they on friendly terms?
What worries me is that the requirement to consult could become a dead dogma,
only to fill the papers, and that, in essence, one hand helps the other: you approve
euthanasia for my patients, [ will approve it for yours. And obviously, a doctor who
approves euthanasia would not call a colleague that is against it or is hesitant about
the practice. Indeed, one study shows that the consultant was nearly always a part-
ner in the practice or a locum. At least sixty percent of the ‘independent consult-
ants’ giving the second opinion already knew the patient before the consultation.
The family doctor sought a second opinion from a doctor he did not know person-
ally in only five percent of the cases.* Another study showed, unsurprisingly, that
almost all consultants regarded the request of the patient to be well-considered and
persistent, that there were no further alternative treatment options, and that almost
all of them agreed with the intention to perform euthanasia or assisted suicide. In
general, the GPs did not need to change their views or plans after consultation took
place.” Two hypotheses may be offered to explain this finding, a positive one and a
negative one. The positive one is that the GPs are very careful in their practice and
agree to perform euthanasia only in clear-cut cases. The negative hypothesis is that
the procedure is formal, to fill out the papers, and that the consultant does not take

3John Keown supra note 29, at 68.

*Death on Request, IKON, Interkerkelijke Omroep Nederland, Postbus 10009, 1201 DA Hilversum.
I thank IKON for sending me a copy of this film. For deliberation and critique of the content of this
film, see Henpw, supra note 1, at 114-20.

G. van der Wal, et al., supranote 15, at 113, 115.

**Bregje Dorien Onwuteaka-Philipsen, Consultation of Another Physician in Cases of Euthanasia
and Physician-Assisted Suicide 29, 31 (unpublished doctoral thesis, Dep? of Social Medicine, Vrije
Universiteit, Amsterdam 1999) (on file in Vrije Universiteit Library).
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great care to examine the patient in concern because s/he doesn't wish to refute the
GP’s decision: “you wash my hand, 1 wash yours.”

Consultation takes place in about ninety-nine percent of reported cases of
euthanasia and assisted suicide (to reiterate, only 41% of cases are reported). It. g
estimated that consultation takes place in 37% of unreported cases. In 88% of tha
cases the consultant had also seen the patient.* Physicians mainly consult co}_
leagues of their own specialty. Recent research shows that familiarity and acce§si_bil~
ity are very important factors in the choice of the consultant. Half of the physician g
who had been consultants more than once had previously been consulted by the
same physician who consulted them in their most recent case. In 24% of these
cases, the treating physician and the consultant had previously acted as consultan¢g
for each other. Physicians who previously consulted or had been consulted by the
same physician agreed more often with the intended euthanasia or assisted-suicie
than physicians who did not (90% versus 80%).%

The interviews revealed sharply contrasting and contradictory opinions on
this matter of consultation. I suspect that not all of the interviewees were corxy-
pletely candid in their answers, possibly because they were “protecting the systern™
and viewed me with suspicion as a “foreigner.”

My first interviewee, John Griffiths, a law professor at the University of
Groningen and one of the authors of a leading study in the field of euthanasia in the
Netherlands, said the physician is supposed to discuss the matter with the patient’s
family and in his opinion should be required to explain in writing if he/she did not.
If the patient does not wish the family to be included in the deliberations, thie
doctor should be required to have the patient put that refusal in writing. Accordiriyg
to current Dutch law, the nursing staff should be included in the euthanasia discias—
sions. In cases of euthanasia performed at the patient’s home, the patient usually
has home nursing care, and the on-site nurse should be included in the decision
making process. As for the requirement to consult another doctor, Griffiths ac-
knowledges that there are problems in the consultations of doctors with their col-
leagues. In rural areas it can be difficult to get hold of a colleague, especially an
“independent” doctor, since doctors in rural areas are often members of the sarme
substitution group. In Griffiths’ opinion, the consultation requirement should be
adhered to more strictly than now appears to be the case, although the complexities
of concrete situations require a rule that can be applied in a flexible and casuistic
way, something that is difficult in the context of criminal enforcement. Currently
the courts are rather lenient with doctors who do not comply, but the regionnal

4 *Bregje D. Onwuteaka-Philipsen, et al., Consultants in Cases of Intended Euthanasia or Assist€d
Suicide in the Netherlands, 170 Mg, J. Austrauia 360, 360-63 (1999).
Id.
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assessment committees seem to be trying to give the requirement more teeth.® In
this context, Cuperus-Bosma et al examined the Minutes of the Assembly of Pros-
ecutors General and note that if all requirements for accepted practice were met,
except consultation, the physician was not prosecuted but the case was usually
referred to the Health Inspector. But if there were doubts about other requirements

o for accepted practice being met, an inquest was held.®
Furthermore, according to Griffiths, some of the prosecuted cases involved a
g doctor who consulted another doctor, and then the consulted doctor performed
%; the euthanasia, not the first doctor who asked for the consultation. The Guidelines
g say, however, that the physician who first recommended euthanasia, not the con-
ﬁ; sulted doctor, should perform the euthanasia. When this “role reversal” occurs, the
k case is not reported for fear of prosecution. Griffiths added that it is wrong to sup-
é pose that all unreported cases are unjustified.
% Griffiths estimated that 10% of physicians in the Netherlands oppose the
practice of euthanasia on principle, and a further 6% would not perform euthana-
- sia themselves, but refer patients who ask for it to another doctor Griffiths further
i said that consultation on somatic cases is sometimes quite inadequate, being per-

formed for example over the phone or by a busy specialist who stops by a hospital
ward and notes on the patient status sheet that he agrees with the attending phy-
sician. He argues that consultants should always see the patient, but the prosecu-
tion and the courts do not regard this as an absolute requirement. The Supreme
Court should broaden the requirement of consultation in person to all patients, and
not limit it to psychiatric patients only.

Sjef Gevers, Professor of Health Law at the University of Amsterdam, reiter-
ated the latter points in Griffiths' testimony. Until 1995, consultants did not need to
see the patient. The Dutch Medical Association Euthanasia Guidelines of 1995
changed the picture, saying that the consultant needs to be an independent col-
league, not part of the doctor’s group and must talk with the patient himself and be

*Henri Wijsbek reiterated this point of lenient courts saying he did not know of any prosecutions
for lack of consultation, and that the duty to consult should be “observed and complied [with] closely.”
Leenen, on the other hand, wrote that it is incorrect to say that the courts are very lenient toward lack
of consultation. Letter from Prof. H.J.A. Leenan (formerly Medical Faculty and Faculty of Law, Univer-
sity of Amsterdam) to author (July 25, 2000) (on file with author). But it is clear from the Chabot case,
seenote 3, supra and accompanying text, that the courts do not regard consultation (except in cases of
non-somatic suffering) as an absolute requirement.

*Jacqueline M. Cuperus-Bosma, et al., Physician-Assisted Death: Policy-Making by the Assembly of
Prosecutors General in the Netherlands, 4 Eur. . Heatth L, 225, 232 (1997).

*“In his book, Griffiths writes that twelve percent of Dutch doctors are unwilling to perform
euthanasia on principle and that most of them would refer a patient requesting it to another doctor.
See GRIFFITHS, ET AL., supra note 2, at 253. According to Van der Maas et al., 9% of all physicians would
never perform euthanasia and assisted suicide but would refer patients seeking it to another physi-
cian. Three percent would never perform the practices or refer patients. Cf. Paul J. van der Maas, et al.,
supra note 23, at 1702.
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informed of the patient’s medical situation. Consultation over the phone or by looking
at the patients file is insufficient. The courts, however, do not insist that the con-
sultant see the patient. Following the Chabot precedent, only in psychiatric cases is
consultation required in person.

Several interviewees* explained that in hospitals the general practice is to
consult the whole medical team, including nurses, not just another physician. Thus
in hospitals consultants always see the patients; examining their medical files is
conceived insufficient. In nursing homes, the standard procedure is to invite a con-
sultant from another nursing home. As for GPs, many physicians have a trusted
colleague whom they always consult in euthanasia cases. It was noted that it is
important that the consultant not be from the GPs medical team or someone who
fills in for the doctor on weekends. But often GPs consult colleagues on their own
team. The consultant is perceived to be independent because he or she is not di-
rectly involved with the patient, but of course that is not total independence from
the perspective of the best interest of the patient. The common view is that the
physician needs to hear and see the patient, examine him, feel him, listen to what
the patient wants. There were incidents, however, when consultation was done
over the phone without seeing the patient. The interviewees emphasized that con-
sultation might be a problem in small villages, where the GP may have to travel a
relatively long distance to get an independent consultant, and that insisting on the
consultant’s independence is important in all euthanasia cases. *2

On the other hand, Ron Berghmans, a bioethicist from Maastricht, and A. van
Dantzig, a well-known psychiatrist, do not think that finding an independent doc-
tor isa major problem. The Netherlands is a small country, and it is possible to find
a consulting doctor who does not belong to the same medical team. Berghmans
thinks the GP and the consultant might have other shared interests, but that they
would not compromise the independence requirermnent. With regard to consulta-
tion over the phone, Berghmans contends that in the past 100 much respect was
granted to maintaining privacy in physician-patient relationships, even to the ex-

*!Prof. Bert Thijs, Medical Intensive Care Unit, VU. Hospital, Amsterdam (July 20, 1999); Dr. Rob
Houtepen, Health Ethics and Philosophy, Maastricht University (Aug. 11, 1999); Arie van der Arend,
Health Ethics and Philosophy, Maastrich: University (uly 26, 1999): Dr. Jaap Visser, Ministry of
Health, Dep't of Medical Fthics, The Hague (Amsterdam. July 21, 1999); Prof. Ruud ter Meulen,
Director, Institute for Bioethics and Professor, University of Maastricht (Aug. 11. 1999); and Prof.
Flenk jochemsen, Lindeboom Institute (Ede Wageningen, July 27, 1999) (notes on file with author).

“Leenen maintained that consuliation might be a problem in small villages, But in May 1999,
following *Suppont and Consultation of Euthansaia in Amsterdam” (SCEA), see note 62, infra and
accompanying text, the government initiated the organization of consultation teams all over the coun-
try. Consultants will travel to small villages 10 examine medical files and sce patients. Hospital special-
ists are required to examine the files. The scheme is not fully worked out yet, and time will tell 10 what
extent it will succeed, but Leenen thinks the consuliation mechanism has gradually improved.
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tent of allowing consultation over the phone. This picture is now changing, and the
new law requires that the consultant see the patient.

Paul van der Maas, the principal investigator of the 1990 and 1995 studies on
euthanasia, explains that “real consultation” means consultation with a colleague
who is an expert in the field and who is able to verify that there are no available

wants euthanasia, and that the decision—making process did not involve problems
of transference and counter-transference between doctor and patient.** Van der
Maas maintains that he and his team train consultants to see the patient and exam-
ine his condition first hand. Similarly, Van Dantzig argues that consultation in-

only solution, and the most desirable solution.
Koerselman, another well-known psychiatrist who opposes the practice of
euthanasia, was consulted in the past and objected to the practice. He testified that

testimony.
I asked how much time is needed for consultation. Van der Arend, a nurse
and bioethicist from Maastricht, thought that a totally independent physician is

or hour of consultation. Ideally, the consulting physician should meet the patient
several times. If there is only one short meeting, there may be a lack of communi-
cation. Van der Arend advised having three different meetings before the consultant
writes the report.

emotional reactions in the therapist engendered by the patient. Cf. Jay Karz, THE Swent Worn oF
Doctor anp Parient 147 (1984).
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Beusmans to serve as a consultant for their euthanasia cases. The consultant will see
the patient, speak with him, and decide whether it is necessary to perform euthana- :
sia. The consultant usually signs the papers after thirty minutes of conversation
with the patient. Beusmans thinks thirty minutes is enough to verily that the pa-
tient qualifies for euthanasia. 5

Gerrit Kimsma who, inter alia, teaches at the department of Metamedicine at
the Free University of Amsterdam, also insists that the consultant see the patient,
He thinks one-half hour is enough when the consultant comes prepared with all
the pertinent information. The consultant reads the patient’s medical records, sees
the patient, asks for the patients view on his condition, and checks whether the
patient knows why the consultant came. The consultant needs to see that the pa- .
tient is of sound mind and is requesting euthanasia without pressure. He is re- :
quired to verify that the Guidelines have been fulfilled and that Kimsma’ approval
of the euthanasia decision was correct.

Kimsma testifies that he consults an independent colleague for whom he cov- : y
ers during the weekends. In his opinion, the independence requirement is not
compromised because the main concerns are to examine the issues of transference
and counter-transference, and to determine that the GP has arrived at the euthana- &
sia decision without pressure and without identifying with the patient to the point
of obscuring his own medical judgment.

My interviews also included a meeting with the De Boer family who experi-
enced the euthanasia decision~making process. K was a cancer patient who knew
that death was inevitable. He could not adequately digest food and was very weak:
he suffered great pain and consumed large doses of pain medication. K felt that his
life had no quality and filled out the papers he had obtained from the Voluntary
Euthanasia Society, in which he expressed a will to die. He reiterated his request to
his personal doctor and at a later stage entered into a state of unawareness for a few
days. The meeting with the consultant to approve the GP%s decision was scheduled
ahead of time, and on that day the consultant arrived an hour after K woke up. K
was in a good mood and did not believe that he had slept for four days. The GP told
K that he had arrived to discuss K’ euthanasia decision, and K stated he did not
believe the situation was that bad; he thought his family and the physicians had
made this up. The consultant talked with K about euthanasia, but K found it diffi-
cult to comprehend why the consultant wanted to discuss euthanasia with him
since he had had such a good sleep and was feeling quite happy. Clearly, the family
testified, K was not ready for euthanasia though K still backed his euthanasia deci-
sion. [ asked what the consultant decided after this confusing episode and was told
that the consultant arrived again later and confirmed the decision for euthanasia.

Though I felt that K’ family acted sincerely in a bona fide manner, this episode
is disturbing and demonstrates the intricacy of this issue. It is unclear why the GP
and the consultant arrived that day. If K had been unconscious for four days, the GP
should have been aware of this. Surely, the consultant could not fulfill his responsi-
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bility if the patient was unaware and unable to communicate, The consultant here
was not satisfied by the first visit, during which the patient clearly wanted to live,
and felt an obligation to visit the patient again. Additionally, it must have been quite
a blow for K to see his beloved family and the physicians, including his trusted GP
around his bed discussing his mercy killing at a time when he felt well.

Bert Keizer tells the disturbing story of a cancer patient who arranged to end
her life, but during the last days became increasingly muddled. On the evening of
her death, when she heard the doorbell, she let the doctor in, greeting him with
some bewilderment: “And what brings you here tonight, doctor?” The doctor and
the other people present at her home refreshed her memory and later that evening
the patient did take her dose. Before the doctor left he asked the patient’ daughter:
“This is what Mother wanted, isn't i+

Many interviewees spoke about the new “Support and Consultation of Euthg-
nasia in Amsterdam” (SCEA) project that began in Amsterdam and became a Dutch
project. In 1997, the SCEA project was initiated to provide all GPs working in
Amsterdam with a support group of about twenty especially trained GPs for con-
sultation or advice on euthanasia and PAS. The purpose was not only to make it
easier for GPs to find an independent and knowledgeable consultant, but also to
make the consultation more professional.® Physicians were required to contact
SCEA consultants before they performed euthanasia, in order to make consultation
as accurate as possible. Van der Wal, one of the principal investigators of the 1995
study, said that most doctors did not like the idea that they did not select the doctor
themselves, especially as long as euthanasia was officially illegal. They preferred to
consult with someone they knew. Gerrit Kimsma saw no problem in choosing the
consultant himself or, for that matter, in allowing every GP to choose his/her con-
sultant. He said that there was good faith among physicians.

(Aug. 10, 1999): and Dr. Johannes van Delden, Senior Researcher, Center for Bioethics and Health
Law, Utrecht University (Aug. 10, 1999),
*Bregje Onwuteaka-Philipsen, supra note 35,at 91,

~_ ,,_
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Four of the interviewees (Van Leeuwen, Kimsma, Van Delden and Den Hartogh)
€ Members of the newly established regional committees whose role is to review
euthanasis cases and see that the rules of carefulness are observed. Evert van Leeuwen,
chairperson of the medical ethics department at the Free University of Amsterdam,
testified that his committee did not review even one incident of consultation con-
ducted over the phone. He thinks it is essential for the consultant to see the patient,
o verify that he or she is competent and acting upon free will, and (o review the
patients medical condition, by both physical examination and also examination of
the medical files. The consultant usually spends thirty minutes with the patient
during which he or she verifies that the patient wishes to die and that the medical
condition is hopeless. Van Leeuwen thinks half an hour is sufficient for the purpose
of consultation.

Gowvert den Hartogh, a respected philosopher from Amsterdam, explains that
doctors who do not consult a colleague do not report to the Regional Committee.
The Royal Dutch Medical Association (KNMG) advises consultants to see the pa-
tients, and the consultants have adhered to this requiremnent. The reports he re-
viewed said the consultation lasted one to two hours, but Den Hartogh testified
that he was unsure about this. He is certain that the time for consultation is often
shorter, especially in hospitals. '

The consultant should not be involved in the treatment of the patient. Sthe is
required to visit the patient to determine that the request is voluntary and that the
patient is helplessly suffering. Den Hartogh maintained that doctors in some is-
lands in the south might find it difficult to find a consultant. In his comments on
the first draft he wrote that in August 2000 his committee reviewed a case of a
doctor from one of those southern islands with an orthodox Protestant majority, in
which the doctor had consulted his own associated partner. The physician explained
that he had tried to find another consultant but had not been able to find one. So
this occurs, although probably rarely. ¥

Den Hartogh further wrote in his comments that one unfortunate side-effect
of the fact that the rules for justifiable euthanasia are court-made and rely on the
defense Of necessity, is that the matter of consultation for some time has not been
given sufficient attention. As a result of KNMG-policy and of the growing involve-
ment of the government in the assessment of acts of euthanasia and assisted sui-
cide, this mnatter has gradually been improved. In hospitals the report is often noth-
ing but a short written note on the patients state. But there is evidence that the
SCEA project, which later became national and is now called SCEN, already has
had good effects on the quality of both consulting and reporting. Den Hartogh
believes that the training of SCEN consultants and of doctors generally will be far
more eftective in shaping the Dutch practice than any possible form of legal regula-
tion.

+T\Written comments from Govert den Hartogh to author {(Aug. 27, 2000) (on file with author).







